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Abstract

The problem of piracy is one of the concemns of local film industries. Severe
cutting down of film production resulted as losses were experienced. Even businesses
producing computer softwares expressed their sentiments against the chronic problem of
piracy in the country. The Philippines is still included in the “watch list” of the United
States in the intcllectual property violators. Consequently, the country has adopted
several changes to deal with the problem.

One of the changes adopted was the reorganization of the Videogram Regulatory
Board. This was replaced by the Optical Media Board (OMB) which is now headed by
Eduardo Manzano. With the new board, it was expected that greater achievements will be
accomplished regarding curtailing piracy in the country. Unfortunately, as evident in
many places, particularly in Quiapo, piracy has not been solved nor has it been lessened.
In fact, many people still opt to buy pirated discs because of their affordable prices.

This study revealed the reasons why climination of piracy is still not realized.
There are factors which are actually beyond the control of the Optical Media Board.
These factors include budgetary constraints and shortage in manpower. The Board has to
deal with these internal limitations and settle with what the government had provided. In
addition, outside factors also affects the operations of the Board. These are first, the
politics behind the implementation of OMB’s activities, second, the judicial system in the
Philippines, third, the local government unit, fourth, the general status of poverty in the
Philippines, fifth, the general perception of pcople in the issues of piracy and artists’

protection, and last, the political will of the Arroyo administration. For the most part,



these factors appear to be outside the domain of influence of the OMB. Hence, changes
are hard to come by.

However, the Optical Media Board also has its shortcomings as well. The Board
needs to strengthen its information campaigns and coordination with other agencies; and
employ rigid measures for the implementation of the law. The Board must also ensure the
eradication or, at least, the lessening of the padrino system and espouse strict prosecution

of cases.



CHAPTER 1
Introduction

Introduction

The Philippines has been included in the United States Trade Representative’s
Priority Watch List of intellectual property violators. Reports have shown that the
Philippine movie industry has been losing millions and millions of pesos due to the
proliferation of unregulated and pirated VCDs and DVDs.

Quiapo is one of the most popular places for purchasing very affordable pirated
optical discs. One will be amazed at the sight of enormous patronizers haggling to get the
cheapest price possible. With pirated CDs, people can watch the films repeatedly; catch
the craze caused by telenovelas without waiting for the television channels to put them on
air; and enjoy a higher value for their hard-earned money. Who wouldn’t be enticed?
Leisure for a cheaper price. Furthermore, complaints of low quality pirated CDs are now
being eliminated with the existence of CDs, especially DVDs, that are of good quality.

However, the Optical Media Board has been very firm in its fight against piracy.
This research will assess the programs and campaigns of the board in fighting piracy in
the Philippines. With this, the researcher will provide concrete reasons or factors
contributing to the effectiveness or ineffectiveness of the Optical Media Board in its
function of eradicating violations of intellectual property rights.

Research Question

How effective are the actions done by the Optical Media Board in deterring

music and video piracy in the Philippines?

Sub-questions
1. What is the Intellectual Property Rights and the Copyright Law?



2. What is the Optical Media Board? What are its functions and actions?
3. What is piracy? How is it manifested in the case of selling and buying of VCDs

and DVDs?
Objective

To study how effective are the actions done by the Optical Media Board in
deterring music and video piracy in the Philippines
Specific Objectives

1.  To discuss intellectual property rights and the Copyright Law

2. To study the Optical Media Board as to its structures and functions

3. To assess the factors which contribute to the success or failure of the Optical

Media Board in its goal of deterring piracy
4. To give recommendations on how to enhance the OMB’s implementation of
its function of regulating the production and sales of optical discs

Tentative Answer/Hypothesis

The continuous proliferation of pirated discs is enough evidence that the Optical
Media Board has not been successful in its endeavor of curtailing the problem of piracy.
People still take the issue lightly as evidenced by the fact that more and more people still
buying pirated discs. There are several reasons that contribute to the lingering problem of
piracy in the Philippines. First is that people are not made aware of the consequences
which results from piracy. There may be advertisements that expose the losses in
business and movie industry; however, the general perception is that artists, producers
and other people affected by piracy are already multi-billionaires and are continually

profiting from the business albeit this piracy problem . A loss of this kind is, as viewed



by many, rather negligible at best. Second, since people are still purchasing these discs,
pirates produce even more copies of pirated CDs. Though raids are done by the
government, particularly the Optical Media Board, piracy itself is not deterred as vendors
and retailers continue on with their operations.

Third, the raids target only the small dealers. The owners of the machines, that is
big time dealers, time and again are able to avert the law. And although there were
factories and warehouses of pirated discs that have been closed down, these
manufacturing establishments continued on with its operations after some time.

The problem of piracy has been in existent for quite a long time. . It is a
continuing cycle that is still turning because the source of the problem has not been truly
shaken.

Review of Related Literature

The researcher reviewed books, articles, internet materials, and Republic Acts
pertinent for better comprehension of the concept of law, intellectual property rights and
its components, intellectual property law, piracy, and evaluation research. In addition, the
researcher looked into the role of globalization in the evolution of intellectual property
rights in developing countries. The Copyright Law as specified in the Intellectual
Property Code of the Philippines was used as the main source of information for the
specifications of intellectual property in the Philippine context. Furthermore, Republic
acts establishing the different agencies designed to eradicate piracy in the Philippines
were delved into as well.

Developing countries or the Third World in this time of globalization have been

contending to function in an international arena wherein technology is very advanced. P.
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Ebow Bondzi-Simpson in the book The Law and Economic Development in the Third
World (1992) stated that the first and third world are divided on the basis of economic
growth. In the quest for economic development, Simpson asserted that the political and
economic schemes employed should be for the benefit of the citizens of the state. The law
is defined as an instrument through which development in all its dimensions may be
pursued. A law is considered authoritative if there is certainty as to what body will carry
out the rights, obligations and entitlements. In addition, the nature or content of the rights,
obligations and entitlements should be validated and be made certain. One prerequisite of
the successful enforcement of a law is the allocation of powers to institutional bodies to
execute the provisions of the schemes. Limitations, however, occur when political orders
are illegitimately forced, apathetically supported or externally controlled.

The Idea of Law (1987) by Dennis Lloyd provided for two starting points taken to
explain the very nature of law. The first view is that law was made in order to achieve
social harmony. In addition, this type suggests that man is basically born evil and that no
social progress can be attained without a guiding law. On the other hand, another view
espoused that man is actually born innately good, but due to sin, man became inept in
handling his affairs with harmony with other men. The book also discussed the nature of
compliance. Subjects obeying a law may do so because of different reasons. Some
reasons cited by the author include authority, charisma, traditional domination, legal
domination, force, and force in international law.

Jeremy Phillips and Alison Firth in their book Introduction to Intellectual
Property Law (1990) defined intellectual property as having two sides. First is the

colloquial description which encompasses all things which originate from the use of the



human brain. This includes ideas, inventions, poems, designs, microcomputers and the
like. On the other hand, the other side focused more on intellectual creators’ rights upon
that property. Phillips and Firth, moreover, manifested that intellectual properties are
enjoyed by people because of the author’s creative use of the mind. Therefore, the word
“property” is used because an individual or group of individuals asserted rights and
powers enjoyed by one over another’s work.

Another perception was manifested in the book of P.Ebow Bondzi-Simpson, The
Law and Economic Development in the Third World (1992). Simpson’s perception
consists of two conceptual views of intellectual property rights. The first as “public goods
or free goods” and the other as “private property.” The author’s position is that
intellectual property is not a property right in the same sense that authors and creators
have the sole power over their ideas and inventions. Rather, the book acknowledges the
existence of a social contract wherein grants of limited monopoly to the author will be
made and in return, the author will allow the general public to have access to his work.
This view of the social contract was also cited in the book Proceedings of the Lecture-
Forum on the Intellectual Property (IP) Code (1998). It states that the intellectual
property system balances two interests, and these are the rights of the intellectual creator
to his/her work on the one hand and the right of the public to have access to such work on
the other. Trevor Black, another concurring author, in his book Intellectual Property in
Industry (1989) affirmed that the IP system should meet the needs and requirement of
groups. Such groups include manufacturer of goods or artifacts; creators of works,

materials or ideas; and the consumer.



Furthermore, Simpson criticized the view that intellectual property rights are
solely public goods and the assumption that intellectual property rights are exclusively a
private property. These stances are the very reason why, as the book suggests, division
between the North and the South with regards to intellectual property rights structuring
occurred.

The South, generally views IP as a public good, thus it rationalizes the need for a
more lenient intellectual property law. This assumption, however, tends toward a moral-
driven concept rather than an economic one. It recognizes that knowledge is a common
property in which all should benefit. The North, on the other hand, believes that IP is a
private property and as such should be protected by a strict intellectual property law. As
Edwin Mansfield commented “Intellectual property rights must be respected to provide a
fair return to the private investors who take the substantial risks involved in developing
and commercializing a new technology. Unless such returns are forthcoming, the
incentives for inventive and innovative activity will be impaired, to the detriment of all
nations, rich or poor.”

Intellectual property laws are utilized to protect the rights of inventors, authors,
and creators. In Introduction to International Law (1990) by Phillips and Firth, they
asserted that in its traditional sense, intellectual property laws safeguarded owners by
grants given by the state of an exclusive exploitation of that which is derived from the use
of the human brain. Intellectual property laws encourage the creation of thoughts, ideas,
systems and inventions and at the same time gives premium for these to be disclosed and

generally to be beneficial for everyone. Some argued that to be genuinely protected, one



should just keep the idea to himself. However, keeping such will not allow that idea to be
commercialized.

There are five ways in which the intellectual property law can benefit the owner
of intellectual property. These are absolute monopoly of the market, qualified monopoly,
the monopoly of use of one’s personal creation, compulsory license and unfair
competition. Absolute monopoly is the right of the owner to stop other people from
employing the property within the limits governed by the law. Qualified monopoly is a
situation wherein the owner cannot ultimately stop other persons from using his idea or
invention as a basis for that person’s own creation. The monopoly of use of one’s
personal creation is the right in which the owner can stop other people from copying but
cannot stop others from exploiting an identical work produced independently.

Furthermore, compulsory license is the right to use a property by everyone who
wishes to do so. In a way, the owner is forced to surrender control of the property. But in
return, those who want to use the creation are compelled to pay the owner.  Unfair
competition philosophized that grants of monopoly should be dispensed with because in
the end establishment of monopolies are not commercially beneficial. The solution is for
the elimination of activities that prejudices the creator by rendering them unlawful.

Authors, Simpson and Adeyinka gave justifications for a strict observance of
intellectual property rights. The Law and Economic Development in the Third World
(1992) by P. Ebow Bondzi-Simpson enumerated several perceptions with regards to a
more lenient intellectual property rights and repudiated these arguments. These
arguments were not blatantly espoused by developing countries, but trends towards these

thoughts were manifested in international debates. However, the author did not adhere to



these perceptions. As a matter of fact, he rejected this kind of reasoning. It was said that
weak protection saves the country’s money because the state will not bother paying huge
sum for royalties. Moreover, the general public will be able to afford the product.
Secondly, because it is widely viewed that the sole beneficiaries of a strict intellectual
property law are the foreign suppliers, having weak protection can be assumed as
promoting the domestic and national industry. Furthermore, adoption of foreign
technology will be made more possible since it prevents foreigners from asserting their
rights as the sole providers of such technology. Lastly, because all of these are made
possible, it is taken that weak protection decreases the level of dependency of developing
countries on developed countries.

Simpson readily gave his stand regarding this matter. He stated that developing
countries’ notion that mere copying will promote the domestic industries should be given
a second look. He added that weak protection will not automatically lower the level of
technological dependency rather it only allows recycling, thus hampering the creativity
and ingenuity of its local inventors and authors. In addition, it was also pointed out that
pirate copies are more often than not inferior than the original on the basis of quality.
This is especially significant in the pharmaceutical arena wherein piracy of drugs can
have very serious effects. A slight error can cause losses of lives of many people as what
happened in Nigeria.

Alex G. Adeyinka in his article “Intellectual Property Rights in Developing
Countries: Nigeria’s Copyright Decree, 1988”stated that the benefits of having a weak
intellectual property law are only short term. In the long run, countries having this kind of

rules will eventually experience intellectual bankruptcy also called “brain drain.” In



addition, continuing employment of a lenient law for intellectual property will be
detrimental for the country’s economy as multinational enterprises (MNEs) will condemn
them for disengagement from the strict observance of IPR. For Adeyinka, developing
countries should rather take the opportunity to seek alliances of mutual benefits with the
MNEs since the latter control the know-how needed to help developing countries.
Furthermore, Alex G. Adeyinka added that the negative effects of weak protection
are apparent. Among these are problems of domestic piracy, and problems wherein the
local industrial base is not conditioned to think in terms of protection. The Nigerian
government changed its Copyright Law due to the pressures exerted by the MNEs and the
intimidation imposed by the United States to adopt reciprocal trade measures.
Globalization is a key ingredient in the imposition of strict IPRs. During the
General Agreement on Tariffs and Trade Uruguay Rounds, participants debated upon the
need for an agreement on intellectual property. Trade Related Aspects of Intellectual
Property Rights: A Concise Guide to the TRIPs Agreement (1996) by Michael Blakeney
laid down the provisions of the TRIPs agreement. He defined the minimum standards of
intellectual property rights protection, the nationals benefiting from the agreement, the
effect of existing intellectual property conventions, the most favoured-nation treatment,
the technology transfer, and the public interest considerations. Delving more into the
technology transfer, Article 7 of the agreement says that the “objective of the protection
of the intellectual property right is the promotion of technological innovation and to the
transfer and dissemination of technology to the mutual advantage of producers and

technological knowledge and in a manner conducive to social and economic welfare and



to the balance of rights and obligations.” However, such objective, according to some
analysts, remained goals that have never been realized.
Martin Khor, author of the article “TRIPs Agreement and the WTO’s Crisis of

Legitimacy” (2001), asserted that several developing countries have insisted on including

PR in the agenda. Khor gave several disad ges to the pur of the TRIPs
provisions. These are the increased consumer prices of certain commodities including
medicine, the high costs needed to pay for royalties, and the phenomenon of biopiracy.
The latter meant having developed countries patent the research and knowledge
originally from the South. Because of these problems, there were demands that flexibility
be given to countries in implementing the rules of the agreement. The balance and mutual
advantage of producers and technological knowledge affirmed the Article 7 was
challenged by Martin Khor. The monopolistic profit of the IPR holders geared the
“should be balanced” system away from the public interest. He added that though
developing countries are the ones mostly affected by the agreement, even developed
countries have experienced the detriments from its provisions.

“Review of the TRIPs Agreement: Fostering the Transfer of Technology to
Developing Countries” (2003) by Carlos Correa argued that the technological growth
even after the effectivity of the agreement has widened. Strict intellectual property rights
rather than inspire development will only limit the access to technological innovations.
Correa cited the views of professors, economists and different organizations which took
the same stand on the damage done by a severe inflexibility of IPRs. UNDP Human
Development Report 1999 stated, “The relentless march of intellectual property rights

needs to be stopped and questioned. Developments in the new technologies are running



far ahead of the ethical, legal, regulatory and policy frameworks needed to govern their
use. More understanding is needed —in every country- of the economic and social
consequences of the TRIPS agreement.”

The laws concerning intellectual property rights in the Philippines have
undergone revisions. Esteban B. Bautista in his lecture on the salient features of the
decree on the intellectual property compiled in the “Proceedings of the Lecture-Forum
on the Intellectual Property Rights of the University of the Philippines under the
Intellectual Property Code (1998), discussed the important changes and innovations
introduced by P.D. No. 49 in relation to the former Copyright Law, RA 3134. In another
lecture also found in the same book, Susan D. Villanueva discussed the Copyright Law as
defined in the Intellectual Property Code. Because P.D. No. 49 did not anticipate
tremendous changes and innovations, the adoption of the Intellectual Property Code was
deemed necessary. The IPC is the current code providing protection to intellectual
creators and authors.

Susan D. Villanueva in her lecture on intellectual property laws on copyright in
the Philippines defined copyright as was specified in the IPC. Copyright shall consist of
the elusive right to carry out, authorize or prevent the following acts: (a) reproduction of
the work or substantial portion of the work, (b) dramatization, translation, adaptation,
abridgment, arrangement or other transformation of the work, (c) first public distribution
of the original and each copy of the work by sale or other forms of transfer of ownership,
(d) rental of the original or a copy or an audiovisual or cinematic work, (¢) public display

of the original or a copy of the work, (f) public performance of the work; and (g) other



communications to the public of the work. Elaboration of the scope and limitation of the
copyright law and the remedies of the copyright owner were also tackled by the lecturer.

Intellectual Property Patent and Trademark Laws of the Philippines (1995)
provided for the act creating the Videogram Regulatory Board or P.D. No. 1987. Among
the stated reasons for the creation of such body include the proliferation and unregulated
circulation of videograms which have been detrimental to the operations of moviehouses.
The movie industry was also cited as one business that is gravely affected by the
unregulated activities in videogram industry. In addition, it was made clear that to be able
to achieve national economic recovery, there is a need to ensure that businesses including
the movie industry will be protected by the government against unfair distribution of
works.

Republic Act No. 9239 provided for the reorganization of the VRB to Optical
Media Board. Unlike the Video Regulatory Board, the Optical Media Board is tasked
with broader functions focused mainly on the abatement of the proliferation of
unregulated and pirated CDs, VCDs, and DVDs. The board also has the capacity to give
license and registrations for the legal exploitation and use of intellectual properties.

The problem of piracy in the Philippines has been rampant even at the time of
President Fidel V. Ramos. In the International Intellectual Property Association (IIPA), it
was said that the Philippines has been included in the United States Trade
Representative’s Priority Watch List. An article released by the Motion Picture
Association on the actions done by the Optical Media Board asserted that removal of the
Philippines from the watch list is still a major concem. However, Chairman Edu

Manzano added that more crucial concern is the acquisition of long-term benefits from



the creation of a healthy business environment that encourages our local creative
industries to produce more intellectual property works.

The researcher also deemed it necessary to review the concept of “evaluation” as
the study to be done deals with assessing and evaluating. In Evaluation: A Systematic
Approach (1993) by Peter H. Rossi and Howard E. Freeman, evaluation research is
defined as the systematic application of social research procedures for assessing the
conceptualization, design, implementation, and utility of social intervention programs.
The reading tackled the history of evaluation research, the growing demand and need of
such in the contemporary world, and the flexibility in the adoption of evaluation methods.
Basically, steps of evaluation are as follows: 1. Specify, select, refine, or modify project
goals and evaluation objectives 2. Establish standards/ criteria where appropriate 3. Plan
appropriate evaluation design 4. Select or develop data gathering methods 5. Collect
relevant data 6. Process, summarize, analyze relevant data 7. Contrast data with
evaluation standards or criteria 8. Report and feedback results 9. Assess cost-benefit/
effectiveness.

To summarize, intellectual property is viewed differently by various authors. It is
regarded by some as everything which encompasses the use of the human brain. Another
posits it to be a public good thus entitling the consumer to access and enjoyment.
Contrary to this is the view that, some authors perceive IP as a private good which is
inclined to benefit more the intellectual creator rather than the consumers. However,
another view gives a more reliable definition for IP. It is considered as a social contract

wherein the creator gains monopoly but, because of this, consumers are allowed to use



the product. The views of developed as well as the developing countries were presented
giving justifications for their respective arguments.

All the concepts, terms, ideas reviewed by the researcher were necessary to fully
understand the study at hand. It is important that the researcher be made aware of general
concepts regarding the topic to allow wider scope of comprehension. It is essential that
the two sides of intellectual property be discussed and analyzed to acquire greater
knowledge in dealing with the study. Furthermore, with the information gathered, the
researcher will have more background hence more leverage in asking questions to the
interviewee and survey respondents. Although interviews with experts in OMB will be
done, it is imperative that the basic functions and power of the office is already known to
the researcher, thus a review is indeed indispensable.

Moreover, different laws were reviewed as they will provide the researcher a
preview of the provisions that should be implemented by the Optical Media Board. Aside
from this, the reasons behind this enforcement were given by analyzing the contents of
the law.

Theoretical Framework

Intellectual property is a legal definition of inventions, ideas, and artistic works
that encompass the use of human brain. As such, owners of intellectual creation have a
right to utilize their products and thus have legal protection. The problem occurs in the
difference of views with how to regard intellectual property. Some believe it to be a
public good while some as a private good. Intellectual property as a public good tends to
benefit the consumers more while IP as a private good is more advantageous for the

intellectual creator. There is, however, another view used for the purpose of this study.



P. Ebow Simpson in his book The Law and Economic Development in the Third World
(1992) regarded intellectual property rights as a social contract; he stated that both
intellectual producer and consumer will benefit with a strict implementation of the
intellectual property laws. With this, the intellectual owner will be given monopoly or
remuneration for his invention while the consumers will be given access to these
creations. This type allows both parties to fully utilize the products. Furthermore, with
strict implementation, Simpson stated that the creativity and ingenuity of a country’s
inventors and authors will be advanced. Furthermore, the quality of the products that will
be available for public consumption will be of high standard as pirated materials will be
totally eliminated.

There are five ways by which the intellectual property law can provide protection
for holders of the intellectual property. The right of the owner of the IP to stop other
people from utilizing his work is called the absolute monopoly of the market. In this case,
the creator has the power to thwart others from copying the idea. Furthermore, even if
another person was able to come up with the same idea independently as was embodied
in the intellectual property, the owner of the first patent has the right to prevent him from
utilizing the idea. This owner exhibits great power over the market especially if the
consumers actually want to purchase or use his invention. In this scenario, no person can
be allowed to patent subject matters already dubbed as intellectual property. Thus,
another person who has exhausted his efforts to develop a similar subject matter
independently from that of the owner’s work, will not be able to reap any benefit as long
as the patent for the original holder is still in effect. However, a different case will apply

if the person conceives and uses the invention even prior to the date of which the patent



was granted. In such situation, the person can continue enjoying the utilization of the
invention (Phillips and Firth, 1990).

The qualified monopoly is similar to absolute monopoly but with one major
qualification. The author cannot prevent other persons from using his work as a basis for
that person’s creation. This is also known as “reverse engineering.” This type of
protection was designed to avert possible detrimental impacts of having a single
dominant monopoly, thus damaging competition, scientific research and consumer choice
(Phillips and Firth, 1990).

Another kind of protection is the monopoly of use of one’s personal creation. In
such case, the holder of the intellectual property can stop other people from copying the
work produced by him. Yet, the holder of the IP cannot actually prevent another person
who conceived the same idea to utilize his similar creation of which was produced
independently. It is indeed possible that several persons come up with the same idea and
creation. If this happens, it is most likely that the first creator will be given the right since
notions that other persons copied the works of the first creator exist (Phillips and
Firth,1990).

Compulsory licensing, on the other hand, seems to detract from the notion of
protection. It is because this type of safcguard relinquishes the control of the holder over
his intellectual property. The good point about this, though, is its economic or monetary
remuneration. Compulsory licensing allows everyone to use the creation or invention as
long as a sum of money is paid to the owner (Phillips and Firth, 1990). The last type of

protection which is unfair competition is not usually employed. This type does not deal



with any grant of monopoly but rather it renders activities prejudicing the ability of the
intellectual property creator to acquire a fair profit unlawful (Phillips and Firth, 1990).

Copyright laws provide protection to authors against plagiarism. It is an
infringement to copy a work of an intellectual author without his permission to do so. It
should be noted, though, that the copy should emanate from the original protected work.
The act of copying can be done directly or indirectly, partially or completely (Philips and
Firth,1990).

Strict observation of intellectual property rights was propagated by the Trade-
related Intellectual Property Rights adopted to further consolidate and put into action the
concept of globalization. The Third World has been criticizing the provisions of the
agreement arguing that poor countries cannot afford to pay huge royalties to authors.
Furthermore, since developing countries have the perception that only foreign firms and
companies will benefit from a strict intellectual property law, a lenient implementation of
the law will automatically be favorable for the local industries. This is however,
repudiated by P. Ebow Simpson asserting that strict intellectual property laws should be
viewed as a helpful guide in achieving a more productive and creative society. Domestic
inventors will be given much protection and thus much incentive to continue and allow
ingenuity to flourish within the country.

For the purpose of the study, the researcher will take strict observance of
intellectual property rights as the theory to be followed. The study involves the need for a
more intensive implementation of intellectual property laws to totally eliminate the

causes of piracy which up to now haunts the producers and artists of the movie industry.



Figure 1.1: Conceptual Framework
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Strict observance of intellectual property rights is viewed as the desired effect
which is also the dependent variable. To be able to achieve this, several independent
variables were cited. These are information dissemination, rigid law implementation,
change in people’s perception of the Copyright Law, coordination with other agencies,
and the provision of alternative jobs. It is essential that the general public be made aware
of the Copyright Law. Thus, the government should ensure that the provisions, especially
the pertinent ones, be made known to the people. Moreover, as there already exists a
sound law protecting the rights of intellectual creators, rigid law implementation should
consequently be pursued. For the protection of the rights of composers, singers, artists
and producers, the Optical Media Board has been charged to solve the problem of music
and movie piracy will be solved. The existence of such an agency, though, is not an
assurance that violations of the Copyright law will be eradicated. It is important that the
law be enforced consistently and uniformly.

Furthermore, the public should be made aware of the detriments that are
connected with the non-observance of intellectual property rights. Changes of old
perceptions regarding piracy should follow as well. The agency tasked to eliminate piracy
should also coordinate with other institutions to enhance its enforcement efforts. In
addition, alternative jobs for those who were previously engaged in intellectual property
rights violations should be given. Once all of these are achieved, a higher probability of
the realization of the dependent variable which is strict observance of intellectual
property rights is likely to occur.

With intervening variables, like lessened instance of padrino system and strict

law enforcement, independent variables cited above will ultimately lead to the strict



observance of intellectual property rights. The padrino system which is a well-known
norm in the Philippines can stop the continuous flow towards observance of intellectual
property laws. Once “palakasan, pakiusapan, and kai-kaibigan™ is stopped and the
concept of equality before the law is espoused, then there will be no more reason why
rigid law enforcement cannot be achieved. Secondly, employment of law enforcers who
can do their jobs well without having any ulterior motives can also lead to proper
observance of the law.

With these intervening factors, the dependent variable can readily be achieved
once the independent variables are guaranteed. The end results of strict observance of the
intellectual property code include the following: development of domestic and creative
activity, facilitation of transfer of technology, attraction of foreign investments, ensured
market access for products, and diffusion of knowledge and information for the
development of the nation. More people will be encouraged to develop and enhance their
creativity because people are given incentives or grants for every intellectual creation,.
This creativity will later on yield innovations that are needed by the nation to compete
with technologies possessed and applied by other countries. In addition to this, the
consumers will generally have more choices as new products will be made available for
consumption. Market access is achieved because the intellectual creator is encouraged to
disclose his idea for the benefit of all. Foreign investments entering the country will also
follow since foreign businesses see the place as conducive for hatching new ideas and
thoughts. Of equal importance are the diffusion of knowledge and information for the

development of the nation and the transfer of technology.



In the end, with proportionate intellectual property rights, both the intellectual

creators and consumers will attain respective positive gains from the utilization of the

intellectual property.

Definition of terms

Y
oo

IP Code- Republic Act No. 8293 also known as the Intellectual Property Code of
the Philippines (from RA No. 8293)

- an act prescribing the intellectual property code and establishing the
intellectual property office, providing for its power and functions, and for other
purposes

- provides the law on patents, licensing, trademarks, service marks, trade
names, and copyright
Optical Media- a storage medium or device in which information, including
sounds and/or images, or software code, has been stored, either by mastering
and/or replication, which may be accessed and read using a lens scanning
mechanism employing a high intensity light source such as laser or any such other
means as may be developed in the future. (from RA No. 9239)

Optical Media Board- created under RA No. 9239 which reorganized the
Videogram Regulatory Board (from RA No. 9239) with the following functions:
o Evaluate qualifications of any individual, establishment or entity to engage
in the mastering, manufacturing or replicating of optical media

o Conduct inspections by itself or in coordination with other agencies



o Apply for or obtain search warrants from any court of law, or take into
preventive custody, with reasonable ground, any equipment which are
used in violation of the Copyright law

¢ License- the authority granted by the Optical Media Board to establishments or
entities registered with the OMB to engage in the business of mastering,
manufacture, replication, importation or exportation of optical media (from RA

No. 9239)

X3

* Replication- the process of manufacturing optical media by reproducing or

o

generating copies of the stamper in an injection molding machine or other forms
of replicating equipment (from RA No. 9239)

« Copyright- is the right of the owner of the intellectual property in a work to
prevent others from reproducing his work or material without his permission
(Black 1989, 182)

< Piracy- unauthorized use of patented or copyrighted work (Webster 1990)
<  Author- is the natural person who has created the work ( from IPC, Part IV)

Research Design

A matrix shows the kind of data needed, its sources and technique of data
gathering as well as the analysis. The researcher used both the qualitative and the
quantitative approaches to determine the effectiveness of the Optical Media Board in
deterring music and movie piracy in the Philippines. Data gathering techniques included
library research, surveys and key informant interviews. Literature review was used to
acquire the data regarding the history and contents of Copyright Law as part of the

Intellectual Property Code and the history of intellectual property rights in the

D
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Philippines. Furthermore, this type of data gathering was also utilized to get the basic
information about the Optical Media Board, including its history, membership, functions,
and programs.

Key informant interviews were also conducted to gather information on the
problems experienced by OMB in its everyday operations. Aside from this, movie
producers were also interviewed to know the general perception of the film industry on
OMB’s actions in deterring piracy in the country. Coding for themes followed these
interviews.

Surveys were utilized to code the general public’s perception regarding the
Copyright Law and the treatment of piracy as a crime. There were 200 respondents for
this and coding for themes followed. Respondents included intellectuals, middle-income
eamers and low income earners. For intellectuals, the students of the University of the
Philippines Manila were the respondents. The researcher first drew lots to know from
what departments the researcher will get the respondents. After which, the researcher got
all the class schedules and again drew lots to determine the classes from which the survey
would be conducted. After conducting the survey, meta analysis was done which
combined all the findings in an integrated fashion. Moreover, articles having this topic
were also used to further give strength to the data gathered.

Due to the sensitivity of the matter to be discussed, the researcher employed
casual interviews with the sellers and retailers of pirated optical discs. The researcher
focused on Quiapo because this is the most prominent center for pirated CDs. Five
interviewees were chosen to answer questions ranging from the benefits of having piracy

to their perceptions of the Optical Media Board. For ethical purposes, consent for the



interviews was secured from the interviewees. The interviewees were guaranteed that all
things shared and disclosed by them will be highly confidential and will not be published.

After all these were done, careful analyses based on the conceptual framework
and hypothesis were made to come up with a supported conclusion on whether or not the
actions of the Optical Media Board are effective in its efforts to deter music and movie

piracy in the Philippines.
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Table 1.1: Data Gathering Techniques

DATA NEEDED SOURCES TECHNIQUES IN ANALYSIS
GATHERING
DATA
+ Intellectual
1. history and Property
content of the Code Literature review Content analysis

Copyright Law < Secondary

materials
2. history of < Secondary
intellectual property materials
rights in the < Deliberations Literature Content analysis
Philippines < (Committee review

Hearings)

< Republic Act

3. History and No. 9239 < Literature < Content
functions of the « Secondary review analysis
Optical Media materials < Key < Coding for
Board < Primary informant themes

material interview
4. Limitations « Secondary « Literature < Content
experienced by the materials review analysis

OMB in its tasked

~
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job of deterring < Primary % Key % Coding for
piracy in the material informant themes
country interview

S. perception of «» Secondary ¢ Literature + Content
producers on the materials review analysis
effectiveness of  Primary < Key < Coding for
OMB in deterring material informant themes
piracy interview

6. perceptions of % Statistics + Literature < Content
the public regarding < Primary review analysis
the Copyright Law material % Survey % Coding for
and piracy in themes
general

7. perceptions of

sellers of pirated

discs regarding the Primary material Key informant Coding for themes
efforts of the OMB interview

Scope and Limitation

This study focused primarily on music and video piracy in the Philippines. The
researcher gathered first hand information from sellers and buyers of pirated VCDs and

DVDs in the area of Quiapo. This is the most well-known spot for cheap pirated optical
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discs. In fact, people from different social brackets go to this place to buy the cheapest
music and movie videos.

The research delved into the provisions of the Copyright Law as provided for in
the Intellectual Property Code of the Philippines. The nature of works protected by the
Copyrightl Law was defined as well. Furthermore, the owner and the limitations of
Copyright was discussed as well. The rights of performers, producers or sound recordings
and broadcasting organizations were also given emphasis. In addition to the elaboration
of the Copyright Law, the office that enforces and implements that law was also given
attention. The Optical Media Board’s composition, structure, powers and functions were
included as well. Since piracy is the problem that is to be eliminated, the nature of piracy
was identified. Moreover, its manifestation in the Philippines was thoroughly explained.

In the process of completing the study, the researcher encountered several
limitations. The researcher interviewed sellers of pirated VCDs and DVDs. However, it is
only the retailers and not the actual producers that were contacted. In addition, only those
retailers who were willing to give their stories were used as a source of information. It is
possible that the interviewees withheld some information because the act of piracy is
considered as a crime. Aside from interviews, surveys were also conducted. There were
only 200 respondents for the survey. These samples are too few to make generalizations.
Moreover, different instances or circumstances may exist in other areas outside Quiapo.
The sampling of the place was done purposively; Quiapo is one of the most visited and
most popular venue for obtaining pirated VCDs and DVDs.

The major source of the programs of the Optical Media Board was from the

human resource of the board itself. Thus, it was likely that the agency gave only the good



side of its programs to make a pleasant impression to the general public. To solve this,
the researcher reviewed records, studies, researches and evaluations regarding the
functions and actions of the Optical Media Board. This was carried out to give credibility
to the study. Aside from all of these, time constraint was also a limitation since too many
data should be gathered to satisfactorily complete the study. To remedy this, time
management was strictly observed by the researcher.

Relevance

Advertisements of anti-piracy have been launched by the Optical Media Board to
publicize the immense injury done by piracy to local movie producers and artists. The
OMB has been branding people who continuously buy pirated optical discs as either a
thief or an accessory to the crime of theft. However, as can be seen at almost every street,
there are still many vendors persistently selling these “illegal” optical discs. In 1997,
piracy in the Philippines accounted for estimated losses of about 3 million US dollars in
music, 22 million in motion pictures, 56.7 million in business application computer
programs, 26 million in entertainment software, and 70 million in books (IIPA Special
Recommendations, 1997) In fact, since the late 1990s, the International Intellectual
Property Association included the Philippines in its watch list of intellectual property
rights violators.

Though the government has been trying to protect the creation of intellectual
authors from undue and unfair exploitation, present circumstances reveal that such efforts
are not exactly enough. In 2003, the Videogram Regulatory Board was reorganized to
better suit the needs of addressing music and video piracy in the Philippines. However,

as reports have shown, agencies like the VRB now OMB, National Bureau of



Investigations, and others have been faced with crucial hindrances like lack of funds to
support their programs. With this, the possibility of pirated discs entering the Philippines
is still highly probable. Excerpt from the IIPA Special 301 Recommendations dated
February 20, 1996 revealed that pirated cassettes and discs from the Middle East have
entered the country without much obstruction from the Philippine Customs. Furthermore,
reducing the level of piracy is hard to achieve because the activities of pirates are rather
sporadic.

As can be seen, piracy has dominated the Philippine market. Despite the actions
taken by the government and its agencies, the proper and effective law implementation is
still yet to be realized. The effectiveness of OMB in solving the problems of music and
video piracy will be assessed and recommendations on the things that should be done to
achieve greater compliance will be given. If piracy will continue to haunt movie and
recording producers, there is a possibility that in the end all that will be left are low-
quality films and recordings.

As the study is being conducted, views of the buyers as well as of the sellers will
give the other side of the story. Despite the efforts of OMB in suppressing piracy,
producers as well as consumers continually engage in distributing and consuming pirated
VCDs and DVDs. The reasons behind this phenomenon will be used in assessing the
need for rigorous intellectual property rights. Many have argued that intellectual property
rights are not for the Third World, as majority of the people do not have the means to
acquire the properties.

The Philippines has gone through several revisions of the Copyright Law and

reorganizations of the agencies in-charge. However, the perceived problem still lingers
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with no manifestations that it will be eradicated soon. The root cause should be brought

out to the open to achieve the solution to the problem of piracy.
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CHAPTER 2
Piracy, IPR, Copyright Law: a Digest of the Evolution of IPR and

Copyright Law with the Existence of Piracy in the Philippines

Intellectual property rights, together with its components, have been one of the
agenda in the GATT Uruguay Rounds, thus, the creation of trade related intellectual
property agreements. The TRIPs agreement provided that “Members shall accord the
treatment provided for in the agreement to the nationals of other Members”. Generally,
this agreement imposes that each member should treat nationals of other members with
no less favorable treatment as to its own nationals with regards to the protection of the
intellectual property. The TRIPs agreement is just one proof that the spread of
globalization has permeated the entire system of the world (Blakeney 1996, 40).

According to former Charge’ d” Affaires Darryl Johnson, strong adherence to the
agreements in intellectual property protection is critical to encourage investments and
entrepreneurship in the Philippines.

Nature of Globalization

Globalization has implanted its roots with the introduction of new inventions
which later on led to the Industrial Revolution. The long, tedious hours of working with
little efficiency was changed altogether with the emergence of power-driven machines
(Ramos 2003, 15). As Thomas L. Friedman puts it, globalization is driven by
“computerization, miniaturization, digitization, satellite communication, fiber optics and
the Internet” (Friedman 1999, 8). This technological revolution called for a greater
emphasis on re-engineering and higher investments. Aside from technological revolution,

there was also a change conceming information. Both these transformations paved the
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way for firms, investment, production and organization in the context of globalization
(Alburo 1998, 23). It can be stated that global firms are actually a network of firms which
are less hierarchical, more collaborative, less narrow and more flexible.

Oppositions to Globalization

Opposition to globalization hinge their criticisms on its effects on growth and
equity. Arguments of unemployment, worsening inequality and constraining countries
independently pursuing growth has been some of the detriments of globalization (Alburo
1998, 28). The World Bank together with the International Monetary Fund became the
most powerful and influential economic actors through the adoption of the structural
adjustment programs. Not long after, the World Trade Organization was established to
implement the rules of world trade set at the GATT Uruguay Rounds Agreement (Bello
1998, 48).

During the years 1985-1995, Thailand was considered by the World Bank as the
world’s fastest growing economy. However, in 1998, Thailand’s growth rate declined by
5 percent. As a matter of fact, the banking industry was in crisis. The market seems to be
booming but in actuality this was not because of the increased purchasing power but
rather because of the excessive credits. Farmers made their complaints and concerns
known to the government as they have secen that the development that supposedly should
include all has left the Thai countryside behind. Many developing countries have been
opposed to globalization precisely because of this idea. Urban industrial development has
been achieved at the expense of agriculture and the countryside. Poverty has become a
rural phenomenon. In addition, there were also inequalities in the cities. In the period

1975-1990, the income share of the richest 20 percent of the population rose from 49.3
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percent to 59.3 percent, while the income share of the poorest 20 percent declined from
6.1 percent to only 4.1 percent (Bello 1998, 50)

It is ironic that despite the North being the proponent of globalization, there have
been evidences that its application has been somewhat detrimental to their economy as
well (Bello 1998, 51). The mix policies of deregulation, liberalization, reengineering and
restructuring of the firms and breaking of the labor movement resulted in increased
redistribution of income towards the upper class.

Globalization and the TRIPs Agreement

Another factor of globalization arose from the new set of international rules
accorded in the TRIPs Agreement that took effect on July 1, 1995. These heightened the
benefits obtained by global producers with regards to their creation. Stronger sanctions
were included to stop piracy and violations against intellectual property rights. A notable
part of the agreement allowed the inventors and creators to have rights to the financial
gains of their work. Many have countered the advocates of the anti-TRIPs agreement
saying that without effective protection, there will be no inventors and artists who will be
willing to share their works in countries where piracy is a business. In fact they argued
that it is not only the foreign investors that will be decapitated with the emergence of
piracy since the local distribution channels are also affected (Selected readings 1994, 27).

One of the major concems of the proponents of the Trade-related Intellectual
Property Agreement is the length of time given to the developing countries to conform to
the Uruguay Rounds agreement. The International Intellectual Property Alliance reports

that more than 75 percent of accounted piracy is from the developing countries and other
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Asian countries. As such, these nations should conform to the internationally agreed
norms for the security of intellectual property rights.

The rules of the Beme Convention were incorporated in the TRIPs agreement.
They aimed at protecting literary and artistic works. The agreement provides that,
“Protection extends for the duration of the life of the author plus 50 years, and includes
rights of translation, reproduction, public performance, broadcasting, adaption and
arrangement, and rental. In the case of sound recordings, this level of protection is up
from 25 years (Sclected readings 1994, 28).

The agreement clearly states, as well, that members should accord the same
treatment to other members and signatories of the agreement. By this, it meant that there
shall be no less favourable treatment with regards to the implementation and protection of
intellectual property rights.  Protection is defined to include “matters affecting the
availability, acquisition, scope, maintenance and enforcement of intellectual property
rights as well as those matters affecting the use of intellectual property rights specifically
addressed”.

In Article 7 of the TRIPs Agreement, the mutual advantage of both producers and
users of technological knowledge is the utmost objective. As such, the agreement allows
the employment of appropriate measures to prevent restrain in trade or hinder
international transfer of technology. This provision has been earlier manifested in the
Transfer of Technology Code promulgated under the UNCTAD. Article 8 which deals
with public interest considerations permit member countries to amend their laws as long

as the changes are still in compliance to the provisions of the TRIPs Agreement.



Copyright and Related Rights under the TRIPs Agreement

The provisions provided for in the Berne Convention were adopted by the TRIPs
Agreements with several amendments. Article 9.2 states that “copyright protection shall
extend to expression not to ideas, procedures, methods of operation or mathematical
concepts as such.” Thus, to be able to acquire a copyright, it should be fixed in a material
form. The Berne Convention thus included “every production in the literary, scientific
and artistic domain, whatever may be the mode or form of its expression. These include
books, pamphlets and other writings; lectures, addresses, sermons and other works of the
same nature; dramatic or dramatico musical works; choreographic works and
entertainments in dumb show; musical compositions with or without words;
cinematographic works; works of drawing, painting, architecture, sculpture, engraving,
and lithography; photographic works; works of applied art; illustrations, maps, plans,
sketches and three dimensional works relative to geography, topography, architecture or
science.”

In addition, translations, adaptations, arrangements of music and other alterations
are considered as original works. Also accorded the same status are encyclopedias and
anthologies which are collections of literary and artistic works. The justification behind
this is that selection and arrangement of contents signify intellectual creation.

The rights of authors as stated in the Berne Convention includes exclusive right to
authorize reproduction, translation, authorization of public performance, rental rights,

prohibition of bootlegging or the unauthorized recording of a live performance.

35



History of the Philippine Intellectual Property Code

The Philippines is a signatory to several international treaties and conventions that
dealt with intellectual property. These are Convention Establishing the World Intellectual
Property Organization (1980), Paris Convention for the Protection of Industrial Property
(1965), Budapest Treaty on the International Recognition of the Deposit of
Microorganisms for Purposes of Patent Procedure (1981), Beme Convention for the
Protection of Literary and Artistic Works (1951), International Convention for the
Protection of Performers Producers of Phonographs and Broadcasting Organizations
(1984), and Agreement on Trade-Related Aspects of Intellectual Property Rights. With
this, it can be seen that the Philippines has included the protection of intellectual
properties as a goal that should be given attention. As a matter of fact, the 1987
Constitution explicitly mandates that the State shall protect intellectual property.

In 1947, the realization of a protecting law for intellectual properties was
established. Republic Act No. 165 “An Act Creating a Patent Office, Prescribing its
Powers and Duties, Regulating the Issuance of Patents and Appropriating Funds
Therefore” was passed June 20, 1947. This allowed the creation of an office where all
records, books, drawings, specifications, and other papers and things pertaining to patents
shall be safely kept and preserved (RA 165 1947) Aside from this, it provided for the
organization and operation of patents, inventions patentable, application for patent,
issuance of patent, terms and cancellation of patent, and penalties and other infringement.

The Presidential Decree 1987 first defined the legal and illegal boundaries of
video usage. Some said that this decree was extremely onerous leaving the video

operators in a losing end. However, much was given to the producers of the film who



during this time have been experiencing great losses. Copies of the movie were circulated
even before the film was actually shown in theaters. Because of this came the
establishment of the Video Regulatory Board or the VRB (Dacanay 1986, 14). The Board
which took several revisions in the end was changed into the Optical Media Board or the
OMB with Eduardo Manzano as the chairperson.

As early as 1987, legal sanctions have been employed to curtail film piracy. The
Philippine Federation against Copyright Theft or the PFACT headed by Rico V.
Domingo has devoted functions to stop and preserve the film industry against video
piracy (San Juan 1987, 28). This organization was able to conduct raids and file cases of
copyright theft. The problems occurred with the convictions of these cases. According to
Atty. Domingo, convictions were hard to come by because of several factors. First is the
lack of information about film piracy issues and complexities on the part of the
government agencies concerned. The second concerns the irregularities in the pursuit of
court processes, such as the dropping out of witnesses, and the disappearance of
evidences. And the last is the lack of public support (San Juan 1987, 13).

In 1997, Philippine Congress passed Republic Act No. 8293 or the Intellectual
Property Code which sought to give protection to all intellectual property creation. Aside
from this, provisions in the code conformed to the terms of the Berne Convention as this
is obligatory for members of the World Trade Organization. The need for new rules and
sanctions were justified by the immense development in technology which made it easier
for pirates to violate the intellectual rights of authors (HB 322).

Certain amendments in the Intellectual Property Code were passed to cope with

the emergence of intemet piracy in the Philippines. Among the amendments include
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reproduction to mean copying in part or in whole whether temporary or permanent
without authorization. In addition, “communication to the public” meant any
communication to the public to include broadcasting, rebroadcasting, retransmitting by
cable, broadcasting and retransmitting by satellite.

As was mentioned earlier, the Intellectual Property Code was promulgated in
conformity with the Philippine’s multilateral agreements. According to the 1997
deliberations of the IPC in the committee level, the time frame given by the World Trade
Organization to comply with international agreements was January 1, 2000. Aside from
this, the Philippines should comply to the bilateral commitment made with the United
States with the need to pass a new intellectual property code in December of 1995
(CommitteeHearing,1996).

According to the deliberations, the Philippines will receive several benefits once
the Intellectual Property Code will be passed earlier (please refer to appendix for
committee deliberation). These are low tariff for the garments exported to the United
States and the lowering of the Philippines from the “priority watch list” to “watch list” of
intellectual property violators. The Navarro-Cantor Agreement in 1993 allowed for this
change of watch list category. However, this same agreement could impose economic
sanctions in the event that the Philippines be deemed lax in providing protection to
intellectual creators (Committee Hearing, 1996).

Evolution of the Copyright Law in the Philippines
The first applicable law with regards to the rights of the authors and inventors was

the copyright protection under the Spanish Law. After the Spaniards ceded the



Philippines in the Treaty of Paris, the country’s law on copyright was molded under the
influence of the American Copyright Law.

On March 6, 1924, the Philippine Legislature enacted its very own law on
copyright. Even the first deliberated copyright law of the Philippines, Act No. 3134
which was entitled “An Act to Protect the Intellectual Property” was patterned after that
of the United States. Several years after, it was amended with the name “The Copyright
Law of the Philippine Islands.” Under this law, it provided who will be given the
ownership status of the intellectual creation. It also laid down the specific works that will
be protected by the said law. In addition, the exclusive rights of the owners were
enumerated with the following as examples: printing, reprinting, translating, and
exhibiting among others. Once the terms of the law are not observed, the Copyright law
also provided injunctions and infringements for the violators. The Director of the
Philippine Library and Museum was given the authority to receive the fees subjected to
the office (Copyright Law, 1946). During martial law, Presidential Decree No. 49 was
promulgated which became one of the most advanced copyright laws among small
nations. This was recognized since there were provisions acknowledging the protection of
the intellectual property from the moment of its application. The law also included
computer software to be under the protection of this copyright law. However,
technological advancements have proven that the existing law on copyright during that
time was already outdated and outmoded (Committee FHearing, 1996). Recent
developments have included the need for a revised law to cope up with progress. The

emergence of CD-ROMs and the rental rights were not anticipated by the proponents of

P.D. 49.
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Later on, the Philippines enacted Republic Act 8293 “Intellectual Property Code
of the Philippines.” The code was divided into the following parts: the intellectual
property office, the law on patents, the laws on trademarks, service marks, and trade
names, and the law on copyright. The next discussion will deal more on the law on
copyright as this is the law that will be taken into consideration with the study of movie
and music piracy in the Philippines.

Part IV of IPC: Law on Copyright

In the latest Copyright Law, derivative works like dramatizations, translations,
collections of literary and artistic works were given more emphasis as they are given a
specific section in the code. It should be noted that such works are protected as a new
work. Thus, subsisting copyright shall not be used against the new author of the new
intellectual creation (Commercial Laws of the Philippines RA 8293, 1998).

The latest code include terms applicable for works of architecture, reproduction of
published work, reprographic reproduction by libraries, reproduction of computer
programs, importation for personal purposes, and moral rights (Commercial Laws of the
Philippines RA 8293, 1998).

Separate chapter on the law of copyright gives due regards to the rights of
performers, producers of sound recordings and broadcasting organizations. As the law
provided, performers’ rights include the right of authorizing the broadcasting and other
communication to the public of their performance and the fixation of unfixed
performance. They shall also have the right of authorizing direct or indirect reproduction

of their performance as well as the first public distribution of the original copies of their
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performances. The rights granted shall be maintained and exercised up to fifty years after
his death (Commercial Laws of the Philippines RA 8293, 1998).

The amended Copyright Law of the Philippines deals more with the fast changes
in technology. As such, it was made to curtail piracy and protect the intellectual creators
from copying, utilizing and exploiting his or her work without due authorization.

The Video Regulatory Board

The establishment of the Video Regulatory Board exposed the adverse effects of
piracy in the country. The preamble of the PD 1987 cited that the theater attendance has
declined by 40 percent. Because of this, more than 75,000 families and 500,000 workers
of the movie industry were under serious threat of unemployment. The VRB has had

several defense mechani inst the illicit busi of piracy. One of its first measures

B

is the registration of videogram establishments and the affixation of the VRB seals on
legitimate tapes and discs (San Juan 1987, 13). It also conducted inspections, raids and
closures to unregistered and unlicensed video shops (San Juan 1987, 28). Despite the
actions done by the VRB, it was still hindered by several problems experienced by the
board. The organization lacked the funds as well as the personnel to fully utilized and put
into actions the plans of the board. Because of the low wages of the personnel, reports
have shown that they were easily enticed to take bribes from illegal operations (Jimenez
1994, 5). Excerpts from the IIPA Special 301 Recommendations dated February 20, 1996
acknowledged the lack of resources for the operations of the VRB, NBI and other offices
that dealt with piracy. It also asserted that a declaration by the government of intellectual
piracy as a top priority is not enough. There should be tangible actions and results to

ensure that inventor and artists were well compensated.
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Former Chairperson of the Video Regulatory Board Ramon “Bong” Revilla, Jr.
also stated that meager budget allotted to the board was never enough to topple the
national problem of piracy. As such, the board has been depending on volunteers and
special teams to help in conducting raids (Villanueva 2003, 30). However, even though
raids were done regularly, concrete results were not achieved since the people caught
were not convicted of anything. As a matter of fact even foreign investors have been
encouraging piracy by settling cases out of court. Moreover, Bong Revilla admitted that
the laws against intellectual piracy should be improved (Varona 2003, 18).

The IIPA has identified deficiencies in the previous Copyright law in the
Philippines. Among the revisions that were included were as follows: (1) repeals the book
compulsory reprint license, P.D. 285 (2) increase the term of protection for sound
recordings, cinematographic and audiovisual works, newspapers and periodicals to
international standards (3) increases criminal penalties including fines and jail terms (4)
extends rental rights to producers of sound recordings (5) appears to protect US
performers against unauthorized fixations of their performances or “bootleg” (IIPA,
1996)

As of 2001, 60 percent of the entire recording industry has been controlled by
pirates. A slash in the number of record companies proved that great losses were
experienced by them. In 1996, there were 32 recording companies and come 2002 there
were only 12 of them. According to former Videogram Regulatory Board Chairperson
Atty. Lualhati Buenafe, the government lost P450 million in revenue to pirated VCDs

(Angel 2002, 36). Reports have shown that in the year 2000, the software industry in the



country lost about $27.1 million and about P1.4 billion in revenues as a result of 61
percent piracy rate. Some P170 million has also been taken from the government in taxes.
Piracy

Piracy in the film industry is a case wherein a party produces the copyright work
without the permission of the author. There are several forms of piracy in the film
industry. First is the “lagare” which happens once the movie is shown in theaters. After
the projection of the first reel is completed, it will be transported to another movie house
where it will also be shown. Another type is the film-to-tape transfer wherein someone
will borrow the thirty-five or seventy millimeter cinema prints, and convert them to a
umatic video. Once this is sold in the market, the copy is what is now called the bootleg
copy or pirated film. Furthermore, tape-to-tape transfer also exists. It was said that one
reason for the rampant duplication of films is the nature of copying. It is very easy to
duplicate a tape needing only a video recorder and another tape. The sales of the tapes
can also be a form of piracy. Pirated discs and tapes may appear to be packaged in the
same way as the legitimate ones as pirates create more and more innovative ways to avert
recognition (Domingo 1997, 138).

Moreover, video taping of the programs and movies in the television is another
violation. The fifth form of piracy is the interception without authority of a commercial
user’s satellite signals. Lastly is the free transmission or the exhibition of pirated
materials by cable systems (Domingo 1997, 139).

The United States Embassy organized the Intellectual Property Rights Roundtable
2 to discuss issues with regards to intellectual property. Initiatives done by the

Intellectual Property Office and the Optical Media Board were commended as piracy in
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the Philippines has already been lowered. The IPO has been coordinating with the court
system to establish IP courts in Manila. In addition, interagency coordination has been
one of the agenda of intellectual property bodies (IPR Roundtable2, 2005).

In late 2004 and 2005, the Philippines launched the single largest seizure of
optical discs. Different industries were subjected to great losses due to copyright piracy.
In 2004 alone, the motion pictures lost approximately US$33M followed by the lost
acquired by the recording and music industry with US$20M (IIPA Special Report, 2005)

Pirated optical discs from Malaysia, Thailand, China, Taiwan, Hong Kong, and
Indonesia have been harmful to the local market especially the local industries. The very
low prices of these discs compete with the high prices of original discs. Naturally, people
will choose to buy with those that are affordable.

The usual notion of piracy is that it is illegal and seems bad to almost everyone
considering the long term outlook. The entertainment industry has given its opinion
regarding the detrimental effects of piracy on film and music production. However,
alternative views have also been cited which should still be given more study. Proponents
of this argument state that before the problem of piracy became rampant, the film and
recording companies were very exploitative when it comes to charging the consumers.
But now, because of the very challenging competitors, these production companies do not
have much of a choice but to lower their prices to make them more affordable for
consumers. The proponents also made clear that this does not mean that the producers
were at a loss but rather they just reduced their profits with the corresponding lowering of

prices (Torre, 2006)

44



Perceptions of the General Public with regards to Piracy

The public is divided as to the advantages and disadvantages of piracy. This issue
has been quite controversial with the proof that even internet fora have this as its subject.
With this means, people voiced their opinions on the nature of piracy and the ways to
treat this kind of problem.

Piracy is a product of the unrelenting problem of poverty. People opt to purchase
cheaper discs due to the fact that these are the only ones they can afford. Original discs,
for some, are not at all practical since the in a month or so, the popularity of the song or
movie will die down. Aside from this, buyers of the pirated version view watching films
as “wants” and not “needs” and as such they should not be occupying a huge part of their
income. For some, piracy is a source of survival. It is bread and butter for those selling
the pirated discs. As a seller from Quiapo admitted, “lto lang ang aming
pinagkakakitaan, dati ang trabaho ko lang ay 5-6.” This reality, according to some,
justifies the need for this type of business to continue, illegal as they seem to be. Piracy
was able to bridge the gap between the rich and the poor as technology was made
accessible even to the poorest sectors of the country. The minimum wage of an ordinary
person cannot at all afford lavish spending for quality time with the family. The
production of a cheaper altemative allowed greater worth for the money they had worked
hard for. As was stated a while ago, the status of the economy and the practical side of
piracy can not only justify but also entice people to buy these discs. Take for example,
the students who most of the time are the ones engrossed with music and movies. This

group relies mainly on their parents for financial support and as such cannot afford too

expensive discs.
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Another perception of the public which makes piracy justifiable is the notion that
itis only the artists and talents who are affected by piracy. This therefore will not be too
burdensome for them since they are already rich and their families can afford a few
millions slashed from their bank accounts. In addition, the film producers also were
deemed as greedy cheaters. Thus, cheating cheaters is not at all bad and illegal.

Of course, there is always the other side of the coin. There are those who view
that piracy is immoral and illegal whatever perspective would be used to look at it. “Live
within your means, kung wala ka nang pera ‘wag kang bumili.” This is one argument that
was given by those who viewed intellectual property rights as intellectual property rights.
If everybody will choose to buy pirated discs then there will be no more worthwhile films
and music industries that will produce the commodity. In turn, those workers and
employees working behind the production of these films and music will be put out of jobs
since the management cannot accommodate too many staff and employees.

They also rebut the argument that those who produce legitimate discs should
lower the price of original discs to be able to meet the quality of life of the people. Film
production, for one, costs a lot of moncy. As Mr. Manuel Nuqui, president of the
Philippine Motion Picture Producers Association puts it, you cannot totally lower the
costs because of the present technology available (please refer to informed consent found
in the appendix) The producers association, he added, is doing everything and is now
studying how to lower the costs of production, that is, getting into the mainstream style of
movies using the digital technology. In short, lowering the price of the original discs with

the same level as that of the pirated discs is quite impossible with the current technology
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since the business of piracy need not go through the stages of production since what they
already have is the finished product.

As one who provided inputs in the forum said, “Modem technology can partly be
blamed. Computer equipped with CD/DVD can copy hundreds of original CDs. Mr.
Nuqui attested to the truth of this matter as well. He stated, “Advance technology,
maganda nga sana, but sometimes it hampers some people. Unlike in the past, it used to
be in betamax and VHS. Now, with advanced technology, sa discs na maeenhance pa
nga nila e. you can just produce one disc and it will multiply. Its either you have the
replication device or a simple burner.”

Furthermore, the makers of movies, for some, are entitled to whatever price they
dictate for their product which is due to the combined efforts of hundreds of production
and creative people. Once the film producers themselves feel that people cannot afford
their products, then that is the only legitimate time that they can lower their prices. They
argued that the producers should decide for themselves whether to make their products
more affordable or not. Piracy should not be used to strangle the producers to lower the
prices of original discs.

Piracy and its Existence

Too much leniency, non-implementation of sanctions, and lack of educational
background are some of the many reasons why piracy continues to exist. Republic Act
No. 9239 also known as the Optical Media Act of 2003, imposes imprisonment of at least
three years but not more than six years and a fine of not less than five hundred thousand
pesos but not exceeding one million five hundred thousand pesos to those who will

engage in the importation, exportation, acquisition, sale and distribution of, or possess or
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operate manufacturing equipment, parts and accessories without the necessary licenses
from the OMB. However, interviews with sellers of pirated discs showed that there were
no fines or imprisonment by the OMB imposed. Rather, they just confiscate the pirated
discs and destroy them afterwards. This may be the reason why sellers continue to engage
in this kind of business. Moreover, the profits can really sustain a family. The
interviewees in Quiapo gave a rough estimate of the earnings they acquired. This is
approximately Php 1500 net income per day. The computation of the payment for the
place, however, is not yet included in the deduction. The lease of the place is per year
with a payment of Php 160,000 to Php 200,000 depending on the strategic location of the
stall. For the VCDs, the profit can range from Php 1.00 to Php 2.00 while for DVDs itis
Php5.00. The profit per disc may be small but there are many discs sold per day which
make the profit really significant.

The Filipinos need to be educated with the advantages and disadvantages of
piracy with regards to the economy and businesses in the country. People know so little
about the effects of the said illegal business and as such rely on their short term
justifications and reasoning.

Piracy laws and implementation

Poverty cannot justify theft, as one commented “It is their intellectual property
right.” It is a challenge to side with either one since both have their contentions that are
really worthwhile. But for the purposes of this study, the researcher will side with treating
piracy as a crime that needs to be eradicated to ensure that the film and music industry

will be revived thus preserving our culture in the form of arts.
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Summary

It is clearly seen that international arena has infl d greatly the p of the

Intellectual Property Code in the Philippines. This is because the Philippines is a
signatory to different treaties which espouse strict observance of intellectual rights.
Several Copyright Laws have been repealed to give way to the present Copyright Law
suited for the existence of fast and modern technology.

In addition, the chapter emphasized the need for a regulatory board which will
control the proliferation of piracy in the country. Though this regulatory board has been
conscientious in performing its tasked job, several hindrances have kept it from achieving
the ultimate goal of eradicating piracy in the Philippines.

Furthermore, the sentiments of people for and against piracy were discussed. But
whether leaning more towards the advantages or disadvantages, there is no doubt that the
agency charged to fight piracy should accomplish substantive results. The Optical Media
Board which is currently the control board of piracy was designed to deal with piracy in
the country. A thorough study of the structure and the functions of the Board will be

discussed in the following chapter.
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CHAPTER 3
The Optical Media Board: A Discussion on its Funding, Structure,

Functions, Problems and Limitations

With the advent of fascination for optical discs, sales of VHS tapes have begun to
decline. The proliferation of CD-Rom drives and VCD players caused the trouble-free
way of replicating discs with tolerable quality. By the year 2000, it is very noticeable that
legal companies were overtaken by the pirated discs sold in every corner of almost every
place. It is not only the discs that were pirated, illegal VCD players from China also
flooded the market. Thus there was a need to change the VRB law which cannot
accommodate the latest developments in technology (Annual Report of OMB, 2004)

Republic Act No. 9239 also known as the “Optical Media Act of 2003”
reorganized the Videogram Regulatory Board. It has become the policy of the State to
ensure that the protection and promotion of the intellectual property rights will be strictly
observed (RA 9239). Thus, it is but necessary that the regulation of replication,
manufacture, mastering, importation and exportation of optical media be given due
attention. Piracy as is the case where unauthorized people engage in these activities
hampered economic growth and public interest.

The Optical Media Board is under the Office of the President and its authority
covers the entire territory of the Republic of the Philippines. According to the Optical
Media Act of 2003, the OMB will be composed of four ex officio members and five
regular members who will be appointed by the president. The ex officio members will
come from the Department of Trade and Industry, Department of the Interior and Local

Government, Department of Finance and Intellectual Property Office. The five regular
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members will be composed of three representatives from the private sector, one from the
consumer protection and one representative from the academe. The Chairperson will be
appointed by the president while the vice chairperson will be elected by the members of
the Board. The chairperson and the regular members will hold office for a term of three
years unless removed sooner by the president (RA 9239).

The Chairperson who also takes the position of the Chief Executive Officer
(CEO) has the following functions as provided by the Optical Media Act of 2003: (1)
execute and administer the policies, decisions, orders, resolutions and the rules and
regulations issued by the Board; (2) establish the internal organization and administrative
procedures of the OMB, and recommend to the Board the appointment, transfer, detail,
and suspension or dismissal for cause of its administrative and subordinate personnel; (3)
direct and supervise the operations and the internal affairs of the OMB; (4) submit an
annual budget to the Board for its approval; (5) delegate his or her authority, in whole or
in part, to other embers of the Board, in accordance with the rules and regulations of the
OMB; (6) perform such other powers and functions as may be authorized by the Board or
the President. The Executive Director will assist the Chairperson in the operations of the

~Board (RA 9239).

Funding of the Optical Media Board

The fund of the Optical Media Board is given as part of the budget being
disbursed by the govemment. The government gave the Board a target, and with that
target comes a corresponding budget. In the interview conducted, it was made known that
the Board was tasked to achieve results beyond the capacity of the agency. Mr. Dean

Perez added that piracy is no longer a small industry; in fact smuggling is already
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involved in the problem. Of the Php 80M that was asked by the Board, the government
only granted Php 20M for the entire operations all over the archipelago (please refer to
informed consent in the appendix).

According to Mr. Manuel Nuqui, President of the Motion Picture Anti-Piracy
Council, their organization has been giving and donating financial assistance to the
previous Video Regulatory Board and to the present Optical Media Board. They do this
in recognition that the Board does not have the capabilities to act accordingly given the
budgetary constraints (please refer to informed consent in the appendix).

Powers and functions of the OMB

The Optical Media Board currently with Eduardo Manzano as chairperson has the
power to evaluate and substantiate the capabilities of individuals as well as groups to
engage in the replication, mastering, and manufacturing of optical media. It also
supervises the regulation, granting and renewal of licenses with the authority to conduct
inspections whether in coordination with other government agencies or not. Aside from
this, it can obtain search warrants and can confiscate optical media devices or machines
used in violation of the intellectual property rights. The Optical Media Board adopts a
system of Source Identification or SID codes which will be given to persons,
establishments or entities licensed by the OMB (RA 9239).

The Optical Media Act also provided for penal provisions. In determining the
sanctions that will be imposed, the court will consider the size of the operations of the
offender, the value of the articles involved in the violation, and the period of violation.
The implementing rules and regulations of the Optical Media Act gave OMB the

authority to close the establishment, to confiscate the pirated goods being sold and/or to
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impose fines upon individuals and entities that shall be caught violating the provisions of

the Optical Media Act. It can also suspend the operations of the establishment according

to the length of time prescribed in the IRR (IRR of RA 9239).

Actual actions and tangible results of Optical Media Board

The Optical Media Board has three divisions namely the licensing department, the

inspection and intelligence department and the legal services department. For the year

2004, the licensing department was able to accomplish the following:

Table 3.1: A lish ts of OMB’s Li ing Department
PROJECTS February 2004 February 2005
A. Licensing Unit
Newly Registercd/Licensed Establishments 285
Licenses Renewed 1,236
Total No. of Licensed isk (Video) 3.006
B. Registry Unit
C ial Permits issued 2,641
Special Commercial Permits issued 263
Import Cl issued 356
Recordation of Titles 24
Hologram Labels Issued 2,704,146
Verification Labels 1,783
Total processed 597,804
C. Classification Unit
Videograms Reviewed and Classified 1,686

Source: OMB Annual Report 2004

The inspections and intelligence division was able to achieve the following:

Table 3.2: Accomplishments of OMB’s Inspections and Intelligence Division

PROJECTS February 2004
- February 2005
A. Retail Raids
Total number of inspection orders served 1070
Total number of optical discs seized 2,056,623
Total value of optical discs seized 102,831,150
B. Scarch Warrant Operations
Total number of search warrants served 108
Total number of optical discs seized 639,686
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Total value of optical discs seized 31,984,300
C. Plant Inspections
Plant visits d d 9
Total number of plants with SID Codes 6
Total number of lines insp 24
Total number of DVD lines inspected 6
Total number of mastering hines inspected S
Source: OMB Annual Report 2004
For the legal services division, these were achieved for the year 2004:
Table 3.3: Accomplishments of OMB’s Legal Scrvices Division
PROJECTS February 2004
- February 2005
A. Administrative C ints F d
Total number of admini p 937
Total number of administrative cases Resolved 936
Total number of administrative cases pending 1
B. Prosecution of Violation of P. D. 1987
Criminal Cases Initiated 0
Preliminary investigations pending as of February 2005 9
Preliminary investigations resolved 0
Total number of preliminary i igations pending as of February 2005 9
Criminal cases pending before the RTC 77
Criminal information filed before the RTC 0
Criminal cases decided 2
Criminal cases appealed 0
Criminal cases resolved with finality 2
Total number of criminal cases pending before RTC 75
C. Prosecution of Violation of R-A. 9239
Criminal Cases Initiated 2
Preliminary i igations pending as of February 2005 2
Preliminary investigations resolved 0
Total number of preliminary investigations pending as of 2
February 2005
Criminal information filed before the RTC 0
Criminal cases resolved with finality 0
Total number of criminal cases pending before RTC 0

Source: OMB Annual Report 2004

Aside from licensing, registration, inspection, raids and filing of administrative

and criminal cases, the Optical Media Board has been busy during the first few months of

its existence with the formulation of the Implementing Rules and Regulations of RA

9239 or the Optical Media Act. This was very important since it will be the leverage that

will give the Board the coverage as well as the clcar means and sanctions to be able to
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fight piracy all over the country. With the passage of the IRR, the Optical media Board
was able to work more readily as the provisions of the said IRR was sufficient in the
daily dealings of the Board (Annual Report of OMB, 2004).

As reports have shown, the OMB has been very active in raiding known
establishments selling pirated optical discs. As a matter of fact, approximately 600,000
discs were confiscated and destroyed during the December 8, 2004 operation conducted
in Quiapo. Test buys were made by the team in the said operation; and in the actual raid
there were 80 search warrants served. The operation was deemed successful in that there
were no acts of violence that transpired. The Chairperson of the Optical Media Board
himself talked to the Muslim and Christian sellers to pacify them (Annual Report of
OMB, 2004).

Another concrete example of the actions achieved by the Board is the closing
down of Virra Mall in Greenhills. The management of Greenhills decided not to allow
any marketing of pirated optical discs with the reopening of the mall. The fact that the
Board has conducted several raids during the last quarter of the year has discouraged the
vendors and the people who are engaging in the selling of pirated discs from renewing
their lease in the said establishment. Furthermore, the new stalls planning to sell optical
discs in the newly renovated mall shall first go to OMB for accreditation and to ensure
that the optical discs being sold are legitimate.

The confiscated discs were publicly destroyed and the scraps of plastic were sold
and recycled. Last January 2005, thousands and thousands of pirated discs were
destroyed in the office of the Optical Media Board in Quezon City. Different agencies

were present to witness the said pulverizing of illegitimate discs. General Avelino Razon
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of the PNP-NCRPO and General Marcelino Franco of the Special Action Forces were
among the distinguished guests in the said event (Annual Report of OMB, 2004).

With the intelligence reports from Indonesia, the Board was also able to give
information to the Bureau of Customs to intercept an Indonesian Airplane containing
fifteen (15) boxes of pirated DVDs. Because of this interception, the Manado-Davao
route was exposed which made the transfer of DVDs from Jakarta to Quiapo difficult.
This resulted in some changes in the supply chain of Quiapo for cheap DVDs coming
from Indonesia. After several months, the Board revisited Davao City acting on
intelligence reports that piracy has started again in the area. With the help of Davao
Customs Police, a total of approximately 8,500 film and music discs were confiscated.
The two couriers who violated RA 9239 were brought to Davao City Prosecutor’s Office
(Annual Report of OMB, 2004).

It is the aim of the Board to eliminate piracy by seizing the activities of the so-
called “big fishes.” In October 2004, search warrants were served on behalf of
Playstation. In the said raid, the OMB confiscated 70 boxes with an estimated 284,400
discs of different games, softwares and MP3s. One example of the games found in the
raid is the “Anito”; this is the first all- Filipino PC game developed by an all-Filipino
company. Though the international market has raved the product because of the well
thought of game, local market has not been very responsive to this all-Filipino product
mainly due to piracy. “Anito” has won the “Innovation in Audio” award in the 2004
Independent Games Festival in San Francisco, California. However, it was pirated in the

Philippines within the first few months of its release in the country. Instances like this
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should pave more way for measures to eradicated piracy in the country (Annual Report of
OMB, 2004)

Moreover, as was stated early on, renewal of licenses is also part of the work of
the Board. In the year 2004, the OMB inspected replicating facility that failed to renew
its license and found that such was engaging in illegitimate activities.

Aside from raids and inspections which deal with the already existing pirated
goods, the Board also prevents the marketing of illegally made optical discs. The
chairperson of OMB published a notice entitled “A Warning to Bazaar Organizers,
Vendors, and the General Public” which aims to stop the mere thought of selling pirated
discs in flea markets or “tiangges” during the Christmas season. The Board also publishes
their estimated loss in the music, software, video, and movie industry due to the
proliferation of piracy in the country.

As the level of piracy increases, it gradually became a nationwide problem. As
such, the Optical Media Board surveyed places even outside of Metro Manila. Though
faced with financial constraints, the Board in as much as possible does the best that they
can to lower the level of piracy even outside urban areas. For areas which they cannot
directly attend to like for example, Cotabato, Basilan, and Sulu, the Board coordinates
with the local government units to help them in solving the spreading of pirated discs
(Interview with Mr. Dean Perez, please refer to informed consent in the appendix).

As technology improves, so does the advancement and the easier way of pirating
discs. The Board should be updated with the different styles and strokes being employed
by the pirates. To be able to meet this requirement, the Board attends seminars to update

them with the latest ways to detect pirated softwares and other kinds of optical discs.

57



Regional conferences were also graced by members of the Board to impart and learn as
well the techniques and intelligence of Indonesia, Malaysia, Thailand, Taiwan and other
countries from the Southeast Asia. The current proof which authenticates that a disc is
original is the Source Identification (SID) Code. With this code, the Board will know
from what company the disc originated. Ideally, the legal manufacturers of optical discs
in the Philippines will be given the SID Code by the Optical Media Board (Interview
with Mr. Dean Perez, please refer to informed consent in the appendix).

Actions in Cooperation with other Agencies

Piracy is a problem that affects thousands of lives as jobs were lost and industries
were endangered from bankruptcy (Annual Report of OMB, 2004). Because of this, the
Optical Media Board admitted that they cannot do it alone. Several agencies have been
part in their quest for the solution that will totally eliminate the causes and roots of piracy
in the country. As the Philippines is included in the watch list of the United States, it was
not only the Optical Media Board that has been alarmed with the sanctions that goes with
this status (Interview with Mr. Dean Perez, please refer to informed consent in the
appendix).

The Optical Media Board has been coordinating with various agencies like the
Intellectual Property Office, the Department of Trade and Industry, PARI, and Motion
Picture Anti-Film Piracy Council. For the actual enforcements, the National Bureau of
Investigations, the CIDG and the PNP are helping to secure and maintain a level of order
in their operations. In addition, there are representatives from the Integrated Bar of the
Philippines, local music and movies, artists and talents, softwarc industry, academe and

consumer groups. Ex officio members from Department of Trade and Industry,
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Intellectual Property Office, Department of Interior and Local Government, and
Department of Finance are also included.

International Organizations with the same objective of deterring piracy were also
supportive of the achievements of the Board. As a matter of fact, Mike Ellis, Senior Vice
President and Regional Director for Asia-Pacific of the Motion Picture Association said,
“The public destruction of a million pirated discs sends a very clear message that piracy
is a crime and will not be tolerated. Piracy has a direct impact on jobs and revenues in the
local film production and distribution industries, and it costs society in terms of lost tax
revenues and lost investment opportunities. In short, it hurts the Philippines and it hurts
the Filipino people” (Annual Report of OMB, 2004). He added that the simple ways such
as warning bazaars of the sanctions with the selling of pirated discs give the Board
increased credibility in trying to solve the propagation of piracy. In addition, the head of
Regional Enforcement of the International Federation of the Phonographic Industry
Robert Youill signed a pact with the Optical Media Board giving the Board unlimited
access to the forensic laboratories in London (Annual Report of OMB, 2004).

The OMB cannot continue on with their functions without the assistance of the
different local government units. As was already stated carlier, provinces which are very
far from the main office and which are considered as “hazardous” cannot be visited and
revisited by the Board. As such, they just coordinate with the local government to
deputize and help them in lowering the levels of piracy in their respective areas. This is
very important since the local governments really hold the leadership of a certain city or

province. Thus, the level of assistance and sincerity on the part of the local government
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can greatly improve the status of piracy (Interview with Mr. Dean Perez, please refer to
informed consent in the appendix).

Intelligence is one of the assets of any institution who wants to counter an illegal
act. The Optical Media Board’s intelligence was able to hand them tons and tons of
pirated discs with just one interception. Although the Board has no control of the Bureau
of Customs which sometimes fails to stop the entrance of pirated discs in the country
from Malaysia, Indonesia, Taiwan and other Southeast Asian countries, informants and
intelligence agents give tips on the whereabouts or the storage warehouse of the said
illegal goods. Just recently, the Board was able to intercept a truck full of pirated discs.
According to OMB Head of Operations Dean Perez, the total worth of the discs
confiscated amounts to approximately P10OM. He explained though that it should not stop
there. The actions should be continuous since a confiscated 100,000 discs today will be
followed by a new production of 300,000 pieces the next day (please refer to informed
consent in the appendix).

The Board is very much open in giving lectures and talks about piracy especially
as requested by students. In fact, the Board has been supportive of student advocacies.
Students of the Junior Philippine Institute of Accountants staged a week long anti-piracy
events which included two concerts, a motorcade, film screening, exhibit and CD sale. As
information dissemination cannot be all given by the Board it is important that concerned

groups be able to engage in the same activities to inform the public of the hazards that

piracy can bring.
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Problems Encountered by the Optical Media Board

Piracy is not an easy problem to solve. And the Optical Media Board is not a
“superman” who can stop the problem with only almost three years of existence. Piracy is
a well syndicated problem; it is already powered and operated with the influx of high
technology which made it even harder for the members of the Board to cope up with. One
of the gravest problems is the fact that one can bum as many copies in his/her
condominium, apartment, and other types of residence. With this, it is really hard to
distinguish and raid manufacturers since there is no definite place wherein replication is
done. As Mr. Manuel Nugqui affirmed, high technology made it easier for pirates to
reproduce thousands and thousands of copies by just using a simple computer burner. Mr.
Dean Perez admitted that the Board only has 20 organic members that will inspect and
raid establishments all over the archipelago. Thus, he added that the Board really lacked
the manpower that is needed to do its job efficiently. The Board cannot hire since they
are still holdovers from the previous Video Regulatory Board (please refer to informed
consent in the appendix).

Although they have counterparts that help them in their operations, still these are
not enough. There were instances as well that these agencies were not as cooperative as
they should be. Another major factor faced by the Optical Media Board is the budgetary
constraint. The Board has to pay for porters who were tasked to collect the pirated discs
and segregate them afterwards according to the classifications instructed by the Board.
Thus, they should wait until the government can give them the financial assistance

needed to conduct raids and inspections.
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Another aspect that proves to be a problem is the non-compensation of the
Board’s members and employees. People who were very active in the operations of the
Board were not even given hazard pays considering the risks that they encounter every
time they face enraged sellers of pirated optical discs. When asked whether there were
inside information leaks as to the operations of the Board, Head of Operations Dean
Perez said many agencies are involved in an operation. There are porters, agencies like
NBI, PNP, and the CIDG. It is not proper to say that the leak comes from the Board itself
since there are many agencies that go with OMB in conducting raids and inspections.
Indeed, there should be just investigations in this issue.

Another problem is the scope of the office; Republic Act 9239 provided that the
authority of the OMB shall cover the entire teritory of the Republic of the Philippines
including the economic zones. With this very big scope, it would be an arduous task to
prioritize the places that its members should visit considering the limitations it has on
manpower and finances. The Board is also mandated to secure the practice of intellectual
property rights in game softwares as well. Unlike the Video Regulatory Board which
most of time focuses on videograms, the Optical Media Board has additional clients
which it has to cater to (RA 9239).

Summary

With the propagation of pirated discs, the Video Regulatory Board was
reorganized to accommodate the changes in technology, thus, the creation of the Optical
Media Board. The State acknowledges that the protection of intellectual property rights
as one of its policies. Republic Act 9239 and its Implementing Rules and Regulations

provide for the powers and functions of the Optical Media Board and the sanctions



imposed for those violating the intellectual property rights of artists and talents. With the
provisions of the Optical Media Act, the Board was able to accomplish tangible results
which include licensing, raids, search warrant operations, plant inspections,
administrative and criminal cases initiated. The Board also coordinates with different

agencies to enh its enf These are Intellectual Property Office, the

Department of Trade and Industry, PARI, the Motion Picture Anti-Film Piracy Council,
the NBI, PNP, and the CIDG.

Despite the actions taken by the Optical Media Board, it is evident that the
problem of piracy if far from being over. One of the reasons for this is the problems
encountered by the Board within the agency itself. The OMB has been experiencing
budgetary constraints and shortage of manpower. Though operatives’ lives are put in
danger every time there are raids, they do not receive hazard pay to compensate the risk.
Another problem is the scope of the Board which includes all optical discs. Because of
this, it is very difficult to prioritize the places that should be raided.

Considering the problems stated, the next chapter will criticize, analyze and
assess the actions and the limitations of the Optical Media Board in deterring music and

movie piracy.



CHAPTER 4
An Assessment of the Factors which Curtail the Actions of the Optical

Media Board from Deterring Piracy

There is a need for a sense of government effectiveness and efficiency to satisfy
the general public’s cxpectations of government performance. As it is often said,
efficiency and effectiveness mean “doing right things rights” (Mendoza, 2000). It is the
objective of this paper to assess the actions done by the Optical Media Board in its tasked
job of eradicating piracy in the country. In doing this, several factors which have been
very crucial in the Board’s actions will be discussed. Among the things that will be taken
into consideration are the limitations within the Board itself, the politics behind the
implementation of its activities, the local government unit, , the cultural values of the
Filipinos, the general perception of people with regards to piracy, OMB’s actions, and the
political will of the current administration.
Limitations within the Optical Media Board

As was already mentioned in the previous chapter, the Optical Media Board
which has been tasked by the government to solve the problem of optical piracy in the
country has been facing chronic problems usually battled by government agencies. For
one, the agency has limited resources to finance all the raids that they should be doing.
There were instances, as a matter of fact, wherein information from their intelligence had
not been useful as there was no fund that will enable them to execute the appropriate
measures that they should have done. With this, it is clear that maximum utilization of

information was not achieved since the Board was not able to use the information to

advance one step in its objectives.



A recently concluded “destruction ceremony” in Camp Aguinaldo last February
11, 2006 gave the Board an additional income, however. Thousands and thousands of
optical discs seized from raids in various parts of Metro Manila were pulverized and were
sold as scrap in a public bidding. According to Chairperson Edu Manzano, “Last year, we
sold more than 100 tons of scrap plastic discs. The income, which amounted to P1.4
million, is being used to repair service vehicles and to purchase equipment.” This year the
money that will be raised will go to the funding of raids and the setting up of a website.

In addition to this, President Arroyo allocated 20% of the gross income of the
recently concluded Metro Manila Film Festival to finance the activities of the Board
(Vargas, 2006). This move, however, was disdained by producers and even artists.
According to Mr. Manuel Nuqui, President of the Philippine Motion Picture Producers
Association and VP for Internal and Administrative Affairs of Movie Industry Anti-
Piracy Council, Inc, the Mowel Fund which is supposed to be the fund to support the
artists especially the people who are working behind the camera should be given solely to
the artists who have been working for the film industry. He added that the Optical Media
Board has been receiving its funds as part of the General Appropriations Act given by the
government (please refer to informed consent in the appendix).

This is not to say that the movie industry does not acknowledge the fact that the
Board has its budgetary deficiencies. On the contrary, he disputed that the Anti-Piracy
Council has been providing for financial assistance to the government agency which is
mandated to help the industry fight piracy. In fact, the Anti-Piracy Council gave money
1o the Video Regulatory Board and the Optical Media Board. Financial assistance

amounted up to Php 200,000 —Php 300,000 and sometimes even more.



Since the film industry is one of the most affected sectors with the problem of
piracy, the Anti-Piracy Council has conducted raids of their own. With the help of NBI
and PNP, the task force of the council went from Metro Manila to as far as Cebu to
secure results for themselves. According to Mr. Nuqui, the time when pirates from Cebu
were caught was really the time when piracy of local films was at its lowest. Moreover,
aside from the raids conducted, the Council has been instrumental in the passage of three
laws. These are the MTRCB Law, the Presidential Decree 1987 which established the
Video Regulatory Board and the Intellectual Property Code (please refer to informed
consent in the appendix).

Amidst the differences in opinion of producers and the OMB regarding the 20%
share, the additional funds that will be gathered from the income generated from the
MMFF will be an additional leverage for the Optical Media Board to enhance its
enforcement activities (Vargas, 2006)

Another problem within the Board itself is the limited manpower for its
operations. OMB Head of Operations Dean Perez stated that though there were other
agencies which are aiding them in their activities, it is still not enough. For the Board,
there were only 20 personnel to inspect and raid the whole of the archipelago. In Perez’s
words, “Halos 20 lang kami at kilala na kami ng mga nagtitinda sa mga mall.” The
problem lies with the fact that the agency cannot hire additional personnel as there is no
additional fund to support such hiring.

Politics behind the Implementation of OMB’s Activities
It should be noted that the Optical Media Board is part of the government and

thus it should conform and adjust to the happenings within the govemnment. The passage
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of the Implementing Rules and Regulations of the Optical Media Act has been postponed
for a couple of months to give way to the canvassing of the 2004 national elections.
According to Dennis Pinlac, representative of the OMB to the Congressional Oversight
Committee (COC), Congress had deliberated on changes that were deemed necessary to
widen the responsibilities of the Optical Media Board (Villafania, 2004).

However, Chairperson Edu Mannzano, in an interview regarding the delayed
promulgation of the Implementing Rules and Regulations of the Optical Media Act, said
“Politics is hampering the approval of the implementing rules and regulations (IRR) of
the optical media law...what is hard for us now is that if we can take out the politics out
of the loop, then we can have the IRR of the Optical Media Law promulgated.” (Oliva,
2004).

Before the actual promulgation of the IRR last February of 2006, there have been
statements that the Optical Media Board was operating “in a legal limbo.” Representative
Ronaldo Zamora of San Juan pointed out that the lack of implementing rules made it
difficult for the OMB agents to demarcate its actions as to whether they are within the
limits of their authority or not (Ager, 2004).

The interruption in the promulgation of the IRR hindered the Board in its
operations. The previous IRR has no teeth to combat the widened scope of the Optical
Media Board and as such a new and extensive one should be passed for the Board.
Judicial System in the Philippines

Another factor is the judicial system in the Philippines. As known, the judicial
system is an autonomous entity by itself. Thus, the Optical Media Board has no control

over the administrative cases that will be filed against the pirates caught. According to

67



OMB Head of Operations Dean Perez, the PNP and the CIDG have several times caught
Taiwanese illegal manufacturers but most of these illegal replicators have either
disappeared or were freed after sometime (please refer to informed consent in the
appendix). He added that they were not even certain whether cases have been filed or if
trials were made. Furthermore, he added that due to limited personnel in the Board, they
cannot file cases against all the vendors of illegal discs. If they will file cases against
everyone who sells pirated discs then there will be no one available to conduct raids as
the process to convict a person is actually long.

In addition, he added that when one comes to court, evidences should be
specified. This means that the actual goods taken from a certain vendor of pirated discs
should be intact. This is however, not the case with pirated discs. Because of the nature of
the selling which is sometimes called as the “cat and mouse” type, it becomes difficult for
agents to segregate which discs were acquired from which seller.

Penalizing manufacturers and not just sellers

As much as possible, the Board wanted to penalize the manufacturers and not the
mere sellers of pirated discs. This can be an issue for debate since the RA 9239 and its
IRR gave the OMB the authority to sanction even the distributors of pirated discs.
Implementing Rules and Regulations of the Optical Media Act Title IV Rule I section I
(b) specified “Suspension of operations of the establishment for a period of not less than
one (1) month, but not more than three (3) months, confiscation of optical media products
accessories and paraphernalia and/or a fine of not less than Php 50,000.00, but not more
than Php 100,000.00, shall be imposed upon any person, establishment or entity who

shall knowingly possess optical media produced in violation of the Act and/or these
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Rules, for the purpose of sale, rental, distribution or any other commercial purpose or
with the intent to profit” (IRR, 2005).

An interview conducted with sellers of pirated VCDs and DVDs confirmed that
only their products were confiscated. The people who are engaging in the distribution
were not caught nor asked to pay any fines. Mr. Dean Perez justified the action saying
that for humanitarian reasons the Board does not file cases against the poor sellers. He
added that piracy is their only source of income. Sometimes sellers of these illegally
acquired discs were only fourteen to fifteen years old. Muslims who were from Mindanao
deciding to go to Manila in pursuit of better lives ended up selling pirated discs in
Quiapo. Muslim brothers would even justify what they are doing with the argument that
the Koran does not prohibit them from selling these discs since they did not steal them.
Hence it is not illegal and they should continue on with their businesses without
interference from the government (please refer to informed consent in the appendix).

While it is hard to argue with this type of reasoning, this does not mean that the
power or authority that was given to an institution should be forgotten altogether. It is
justifiable that a poor person be given a leeway, however if this will continue, then there
will really be no progress considering the number of “big fishes” caught.

The Local Government in Cooperation with the OMB

Decentralization in government has been one of the areas given much thought by

researchers. For one, it has various ad ges and disad coupled with it. With
the establishment of local government units, the political and administrative tendencies of
dictatorship are greatly hindered. Furthermore, with decentralization comes the

capabilities of experimentation and the development of new techniques by localities
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without the requiring other localities to pursue these changes as well. Since the local
government units are placed directly within the place wherein it has authority, these units
actually know the peculiar needs of their population. Thus, it can establish organizations
and methods to solve these problems without worrying whether other localities will be
able to implement the said methods.

In addition, the issues gauged to be treated by the temitorial subdivisions
concerned can be facilitated by the local government units. This will help even the
national government by lessening the problems it has to attend to. Decentralization also
gives the citizens the feel of government. They can share their problems and participate
more in the government than when the national government is the only entity that rules.
With this, their political knowledge is enhanced giving political aspirants training for
political leadership (Wit, 1967).

With decentralization, the local chief executive is not merely tasked to collect
taxes and deliver services. He/she is to facilitate in problem solving by allowing the
citizens of the community stimulate actions. He/she should also take efforts in defining
community problems and gather the public and the private resources to achieve
community aspirations (Mendoza, 2000).

This leads us to the next analysis on the actions done by the Optical Media Board.
As we have said early on, the local government unit has been cooperating with the OMB
in its objective of eradicating piracy in the country. Aside from this, it was made clear
that the chief executives of these units have the power and the duty to solve problems that
the society deemed detrimental. However, politics has entered even in this instance. The

Optical Media Board Head of Operations Dean Perez though not in explicit terms, stated
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that the local government units have not been very cooperative in trying to solve piracy
(Interview with Perez, February 9, 2006). Take for example the case of Quiapo, Manila.
It is not a secret that Quiapo is one of the hubs of piracy. Almost everyone who has been
in Manila will notice the extreme case of piracy distribution in the area. However, despite
this known fact, and amidst the need to lessen piracy in the country, the local government
unit has not been able to stop the selling of pirated discs in the area.

Questions of why this is happening can have several answers, most of which are
mere hypothesis. First, politicians are politicians; though this is not to generalize, there
are politicians who want to protect their political ambitions. The people whom they will
penalize are the same people who will vote in elections. Of course, if a politician has
political aspirations, he/she will definitely think twice in ruining the trust that people have
for him/her. Second, there were rumors that the manufacturers of these pirated discs have
a hold in the government. This means that the big time manufacturers are backed by
officials of the local government. This is not impossible considering the length of time
that this problem haunts our society. Since the rule of President Ferdinand Marcos and up
to the present administration the solution to the problem is still far from becoming a
reality.

The state has declared as a policy the need to ensure protection and promotion of
intellectual property rights. As such it is not merely the job of the Optical Media Board to
address this problem. As much as possible, since it is really the local government unit
who has a direct control over the given area, it should take the initiative to put necessary

measures to eradicate piracy in its designated locations.
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General Status of Poverty in the Philippines
Although the 1990s statistics signified the decline of poverty incidence from

49.3% of the total population in 1985 to 40.6% in 1994 and 36.8% in 1997, an ADB
study conducted in 1998 by Emie Pernia and Arsenio Balisacan stated that this decline in
poverty incidence did nothing to improve the inequitable distribution of wealth in the
country. Because of this, the Arroyo Administration focuses on developmental agenda
specifically on the issues of poverty and unemployment. With the four primary strategies
included in the Medium-Term Philippine Development Plan which stresses poverty
reduction through equitable growth, rural development, and social sector investment, the
Arroyo Administration seeks to achieve substantial progress as regards the status of
poverty in the country. But despite these goals the country has not been successful in
alleviating poverty (Henderson, 2002).

This same reality is the reason for the proliferation of piracy in the Philippines.
The producers of films admit that they can no longer lower the prices of original discs
due to the costs of production. And while they have not yet thoroughly adapted to new
technology which will enable them to produce film less expensively, the case of high
price for original discs will remain the same. Because of unaffordable prices of legitimate
discs, the general public opts to buy the way cheaper products which are sometimes made
even more convenient for them to avail.

Interviews conducted with sellers of pirated discs in Quiapo confirm the truth of
poverty as one of the root causes of piracy in the country. Firstly, as was stated earlier,
people cannot afford the high prices of original discs. Legitimate discs costs around Php

250.00 — Php 400.00 depending on whether these are local or foreign products. Pirated



discs however cost only Php 25.00 for VCDs and Php 35.00 for DVDs. With these
figures into consideration, it will really be more practical to buy pirated discs since there
is a big differencc in their prices.

Secondly. sellers of pirated discs do not have alternative source of income. One
interviewee admitted that before selling pirated discs, she has been engaging in “5-6.”
Another was from Mindanao who because of lack of opportunity decided to live in
Manila and later on ended up selling pirated discs. One interviewee, though, had a
previous source of income in line with cosmetics. However, she said that because the
trend nowadays is pirated discs, she left her previous job to try her luck in the business of
pirated discs. In a day, the net income can reach up to Php 1500.00. However, the lease
for the place in Quiapo ranges from Php160,000 — Php 200,000 annually depending on
the strategic location of the stalls.

For some, the lack of legitimate jobs can, to a certain extent, justify the business
of illegitimate discs. However in a survey conducted, more intellectuals as well as low
income earners suggests that sellers of pirated discs should be penalized. The graph
below shows the replies of respondents on the question of who should be penalized.

Figure 4.1 -- Question: Should people buying/selling pirated discs be penalized?

@ Both should be penalized

Al 07 41% © No one should be penalized
‘ i O Penalize only the sellers

O Penalize only the buyers

0% 5%

@ No answer

The Figure 4.1 shows that most of the respondents who are intellectuals

acknowledge that both the scllers and the buyers of pirated discs should be penalized.
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Some 33 respondents however, singled out the sellers as the ones who should receive due
sanctions. Among the reasons cited by those who answered “both should be penalized”

are as follows:

Table 4.1 —Reasons cited for “both should be penalized”

It is a crime 21.9%
Both are responsible 12.2%
1t is not fair to punish only one 7.3%
It is ethical to protect our artists 4.9%
Others 4.9%
No answer 48.8%

For those who answered “only sellers should be penalized”, there is a unanimous
reason of which they all deemed that the sellers started the crime. As a matter of fact, in a
separate survey conducted on low income eamners, most stated that without the sellers no
one will be enticed to buy pirated discs in the first place.

Of course, this is quite questionable because in the same way, it can be argued
that without the demand for pirated discs, manufacturers will opt not to produce pirated
discs since consumers are not interested in buying the product.

The results of the survey however do not mean that respondents are very much
into protecting the intellectual property rights of artists and talents. In fact, discussions

later on will prove otherwise.

General Perception of People in the Issues of Piracy and Artists’ Protection

Piracy has been one of the issues recently seen in televisions and newspapers.
With the rumored undertakings by the Optical Media Board in ensuring that the recently
concluded Metro Manila Film Festival will not be attacked by pirates, the problem of

piracy has elevated itself at a certain level needing attention.
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The intellectual property right of artists and talents is one of the rights stepped
upon by illegal manufacturers and replicators of original discs. There is a general
perception that for a law to become effective and for people to accept it as vital and
important to society, they should believe in what the law espouses. In a survey
conducted, most intellectuals and even low income camers recognizes the intellectual
property rights of artists and talents. The graph below will show the view of respondents
with regards to intellectual property rights of artists and talents.

Figure 4.2 — Question: Do you believe that artist, composers, producers’ works

should be given protection from unfair exploitation by the public?

4,4%

HYes
ONo

96, 96%

Figure 4.2 shows that more respondents believe that artists are cntitled to have the
authority to distribute reproduce their own works. This entails, as well, that unfair
exploitation of their works is considered as illegal.

However, as was said a while ago, the results of the survey do not nccessarily
mean that people choose to stop themselves from buying pirated discs. In a survey
conducted, the same people who answered “yes” to the question of artists’ protection also
answered “yes” when asked if they buy pirated discs. The figure on the next page will

illustrate this further.

75



Figure 4.3 —Question: Do you buy pirated VCDs and DVDs?

13%

EYes
ONo

87%

This shows that despite the fact that respondents acknowledged that they believe
in artists’ rights, they still buy pirated discs. In the same casc, while the same respondents
agree that in one way or the other some people engaged in piracy should be penalized,
they still purchase illegitimate discs for personal satisfaction. With this, it can be
concluded that perception is different from actual action. In a nationwide survey
conducted by the SWS last 2000 and 2002, it has been known that more people think that
it is not okay to buy pirated discs. As was explained by Ms. Jeanette M. Ureta, survey
data archivists of the Social Weather Station, questions like “is it okay to buy pirated
discs?” does not mean that people who answered “no” in actuality do not buy pirated
discs.

The same can be applied to the survey conducted for the purpose of this study.
Contradictions may seem to have arisen with the answers of respondents. However, this
is what is happening in our country. For elaboration, two questions from the survey will
be analyzed. The questions that will be taken into study are the following: (a) Do you
think piracy is a crime? (b) Do you buy pirated VCDs and DVDs? The next graph will
show the disparity between the number of people who believes that piracy is a crime.

With this presented, it will be seen that several contradictions were made.
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Figure 4.4 — Question: Do you think piracy is a crime?

15% 2%

Yes
ONo
B Somehow

83%

Going back to Figure 4.3, 87% answered that they do buy pirated discs. Given the
next question of whether they believe that piracy is a crime, the some respondents had
83% answered “yes™. This shows that people consider piracy as illegal but they continue
to buy pirated discs. Table 4.2 will show the reasons for this.

Table 4.2 Reasons for buying pirated discs.

Cheaper 97.7%
Can be watched repeatedly 63.2%
To have a copy of the film or music recording 43.7%
Missed theatrical release 35.6%

Less time consuming than going to movie houses | 28.7%

It is a craze nowadays 3.4%
Others 10.3%

The topmost reason for buying pirated discs is still practicality. As OMB Head of
Operations Dean Perez stated it is hard to combat the fact that pirated discs are really
more affordable than original ones. Not to mention that discs are just hits for a short
period of time. A movie will not forever be in demand and once a person have already

watched the movie, more ofien than not, that person will not wish to have a quality copy
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of the film unless it is a classic or one of his/her favorites. This is one reason why piracy
is still rampant in the country.

OMB'’s Efforts and Activities

In an interview conducted with Mr. Manuel Nuqui, VP-Internal and
Administrative Affairs of the Movie Industry Anti-Piracy Council, Inc, he stated that
piracy will not be solved by catering to the whims of the illegal manufacturers. This was
pertaining to the alleged “ransoming” of the Optical Media Board to ensure that the films
of the recently concluded MMFF will not be pirated. A sum of Php 25,000 per title was
asked by the pirates to guarantee that no pirated versions of the films will be produced
while the movies were still being shown in theaters. For artists and producers it is
unethical that a member of the industry itself will consider paying a ransom to these
illegal manufacturers (please refer to informed consent in the appendix).

Chairman of the Optical Media Board Edu Manzano defended the Board with the
Jjustification that it is part of their intelligence efforts. Entrapment entails processes that
should be carefully planned to make sure that lives of their agents will not be put at risk.
He stated that they are not mere “onlookers.” He added that several arrests were done
which included: an owner of a printing press, the operator of a VCD-burning center in
Cebu, two pirates videotaping screenings of MMFF entries and selling them to mom-and-
pop CD burning operations in Quiapo and two vendors (Bismarck, 2006).

It is up to the general public which side to believe. However, in this type of
argumentations one thing is apparent. There is lack of coordination between and among
institutions and agencies which should have been united in fighting piracy in the country.

As Head of Operations Dean Perez stated, piracy is a well syndicated crime which
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involves even smuggling. And as such, the status of piracy in the country cannot afford
anymore bickering from the agencies which have been tasked to promote the rights of
intellectual creators in the Philippines.

Political Will of the Arroyo Administration

It is very important that the Arroyo administration support the campaign of anti-
piracy. However, it does not stop there. A sense of a strong political will should be
present to boost the efforts done by the agencies which are authorized to fight piracy in
the country. Pertaining to the other problems in the country, Senator Richard Gordon
urged President Gloria Macapagal-Arroyo "to seriously show political will in order to
end the political crisis in the country". The problem of piracy is no exception. The
people buying, the people selling, the manufacturers, distributors will all take a step back
when they see that the government is serious in its goals of fighting piracy. However, it
can be said that the problem of piracy is not one of the priorities of the government.
Although 20 % share from the Metro Manila Film Festival will be given to the Optical
Media Board for its enforcements activities, Chairperson Edu Manzano admits that this is
not enough.

The prioritizing of the Arroyo government of different issues other than piracy
cannot be put in question. As we know, the country has been experiencing tremendous
problems which include conditions of the poor, education, livelihood and the likes.
Summary

The chapter discussed several reasons why piracy in the Philippines has continued
for decades. Generally, the reasons include the following: limitations within the Optical

Media Board, politics behind the implementation of OMB’s activities, the problems
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encountered with the local government units, the condition of poverty in the country, the
perception of people with regards to piracy and their recognition of artists’ talents, the
own efforts of the Optical Media Board, and lastly the political will of the Arroyo
Administration.

Though, for the most part, poverty is considered the root cause of piracy
nowadays. It is still important to consider that other factors contribute to the problem. By
doing this, other things can be done or can be given attention while still trying to solve
the problem of poverty in the country. So much work is still to be done. And this is
acknowledged by Chairperson Edu Manzano. A decrease of six percent is far from being
the solution to the problem as tons and tons of pirated discs are still being sold at Quiapo

and even by vendors from every corner of the street.
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CHAPTER 5

Conclusion and Recommendations

The international arena armed with the existing treaties regarding intellectual
property rights has commanded strict observance of intellectual property protection. The
Philippines being a signatory to some of these treaties should follow the standards set by
the said treaties. Under the TRIPs agreement, new and stronger sanctions were imposed
to stop piracy. The main concem of the proponents of the TRIPs agreement is the length
of time given to developing countries to conform to these standards. The Philippines was
no exception. The Philippine Congress recognized the need to immediately enact the
Intellectual Property Code. Several benefits await the country once the passage of the IPC
is complete. These are low tariff rates and the lowering of the Philippines from “priority
watch list” to “watch list.”

Furthermore, the Videogram Regulatory Board which was then mandated to curb
piracy was reorganized. The Optical Media Board was created under Republic Act No.
9239 to cope with the modern technological changes of the time. The scope of the Board
was widened, dealing with all pirated optical discs covering the entire archipelago.

In answering the thesis question, how cffective the actions done by the Optical
Media Board are in deterring music and video piracy in the Philippines, several things
will be looked at. It is obvious that piracy is still very rampant in the country. Quiapo is
one of the most popular places for people who want to buy the cheapest pirated discs.
However, until the present time, despite the efforts done by the Optical Media Board,
Quiapo remains the hub of pirated optical discs. In addition, in almost every place, one

would see vendors of pirated VCDs and DVDs. Again, with this as basis, it can be
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concluded that piracy is still uncontrolled. To further understand why this is the case, a
short description of the Optical Media Board is necessary.

Republic Act No. 9239 or the Optical Media Act reorganized the Videogram
Regulatory Board. It was tasked to supervise the regulation and renewal of licenses and
has the authority to conduct inspections and raids. To be able to achieve concrete results,
the law incorporated penal sanctions in its provisions. The Board has continued
confiscating and destroying pirated discs as what was previously done by the Videogram
Regulatory Board.

In Republic Act 9239, it was stated that the Philippines made it a policy to protect
intellectual property rights of intellectual authors. As such, there should be strict
observance of these rights to ensure that intellectual authors will be encouraged to be
more creative. In fact, with strict implementation of intellectual property laws, the
ingenuity of a country’s inventors and authors will be advanced. The high quality of
products will be ensured as well since pirated materials will be eliminated. This is the
theoretical framework used in this study.

The Philippines has been experiencing problems due to the non-observance of
intellectual property rights. For example, the film industry before the heightened problem
of piracy was able to produce around 250 films per year. However, due to losses caused
by piracy, the average number of films produced per year was only about 60 films, many
of which having sex-related stories. It can be seen here that producers are not encouraged
to make more films. If they decide do so, the quality of films is jeopardized. A producer
will not invest in production design and effects since these things add a hefty cost to the

production of the film. Without the assurance of getting their money back, or at least



breaking it even, the natural reaction would be to cut excess costs. As was stated by Mr.
Manuel Nuqui, the movies which participated in the last MMFF have very excellent
scripts. However, during the play of the final product, it was evident that the producers
did not invest much on production design, thus, compromising the quality of the entire
film.

Furthermore, people buying pirated discs experience the comparatively low
quality of such products. Although some copies produced now are of better quality, the
chances that the movie will stop anytime while being viewed are still highly probable.
Some argue, though, that as long as it can be returned, there is no problem. However, in
doing this, time and additional money will be used which should have been allocated for
other more significant things. Moreover, in a survey conducted, 22 out of the 58
respondents answered that they prefer watching in movie houses than watching pirated
VCDs and DVDs, because quality is sacrificed with pirated discs.

It is quite apparent that since the Philippines has not been strict in protecting the
intellectual property of artists and talents, producers opt not to produce excellent films
and the quality of discs available to the public is of low standard.

It is, however, quite hasty to assume that the Optical Media Board is the sole
reason for the continuing problem of piracy. As was discussed in the previous chapter,
several limitations have been experienced by the Board which were beyond their control.
These are the budgetary constraints, manpower complement, politics behind the
implementation of OMB’s activities, the judicial system of the country, the actions of the

local government unit, the general status of poverty, general perception of people
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regarding the issue of piracy and artists’ protection, and the political will of the Arroyo
administration.

Finances and manpower are very important to ensure that the Board will be able
to do the things that it sh.ould do. Although the OMB has been receiving additional
funding from the Anti-Piracy Council, the costs of raids are really beyond the received
funding from other agencies and the government. As for manpower, it was earlier stated
that there are only 20 organic members of the Optical Media Board in the entire
archipelago.

Since the Optical Media Board is part of the government, it is inevitable that
politics will affect the activities of the Board. For one, the delayed passage of the
Implementing Rules and Regulations of the Optical Media Act was due to the canvassing
of the last national elections. As it can be remembered, it took quite some time to finish
and finally resolve the proclamation of the new president.

The Optical Media Board has also experienced problems with the judicial system
as well as the local government units. Both of these are independent institutions and
cannot be ordered to follow the instructions of the OMB. Because of this, the Board
cannot control the activities of both the institutions. The OMB has no power once the
case is filed, leaving the authority to the judicial system. The local government unit, on
the other hand, has the control over the place of its jurisdiction. This should have been an
advantage for the OMB; however this is not the case. The local government unite have
not been very cooperative with the Board in its objective of stopping piracy.

Poverty is another reason why piracy cannot totally be eliminated. People opt to

buy illegitimate discs because it is more affordable. Another factor is the political will of
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the Arroyo administration. The current administration supports the anti-piracy campaign,
however, the leadership lacks the political will needed to truly address the problem.

Indeed the Optical Media Board experienced problems which appear to be outside
the domain of the Board. And that being the case, it would indeed be very difficult to
secure changes. However, with its objective of eradicating piracy in the Philippines, the
OMB definitely have several shortcomings. The Board itself made several critical
mistakes in fighting the prolonged case of piracy in the country. The researcher,
therefore, concluded that though some of the reasons why piracy cannot thoroughly be
eliminated like poverty and the non-cooperation of the local government units cannot be
controlled by the Board, there were other factors which should have been given more
attention by the Board.
Information Campaign

It is crucial that people know the pros and cons of piracy. The survey conducted
for the purpose of the study showed that people who buy pirated discs consider piracy as
a crime but still continue to involve themselves in the activity. Moreover, 63% of the
respondents answered that they do believe in the objectives of the Board in fighting
piracy, but 87% of the respondents still buy illegitimate discs. This can be explained by
the fact that the specific hazards caused by piracy are not truly known to the people. The
general perception is that artists are robbed of their rights to protect their works from
unfair exploitation. However, little emphasis is given to the low income earners working

behind the camera. Because of piracy, less and less films are produced each year, leaving

these people out of work.
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Another information campaign that should be sustained is the promotion of the
Optical Media Board itself. Although 76% of the respondents in the survey conducted
knew of the said Board, the only activities of the Board they know of are raids and
confiscations of pirated discs. Because of this, people are left thinking that the
government is not serious enough in eradicating piracy since nothing is actually being
done except mechanical operations of raiding illegal discs. Moreover, the general public
cannot feel the dedication since they know that after consecutive raids, vendors still
continue selling pirated discs.

Furthermore, even the sellers of pirated discs are not aware of the new agency
tasked to solve piracy. In an interview with a vendor, she mentioned the actions of the
Video Regulatory Board headed by Bong Revilla. In her words, “Pag nandyan na ang
VRB, tatakbo na kami.” The Optical Media Board has been operating for more than two
years and it should already be known to the public that it was established to handle the
job of the defunct Video Regulatory Board.

Again, information dissemination is vital to ensure that the public knows what the
agency is fighting for. And with this information, people will be able to help the
government by disengaging themselves from buying these discs considering the
detrimental effects this has on the economy and people from the industry.

Rigid Law Implementation

Republic Act No. 9239 and its Implementing Rules and Regulations authorize the
Board to enforce penalties for offenses therein described. However, some of these
sanctions are not followed considering the status of people to be penalized. As was stated

in the previous chapter, Head of Operations Dean Perez admitted that for humanitarian
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reasons those selling pirated discs are not asked to pay fines. The Board wants to
aprehend the illegal manufacturers and producers themselves and these people are the
ones they want to penalize, not the common peddlers.

This is not to say that this action is entirely wrong. Some can justify the deed by
saying that they didn’t have any other choice but to engage in this kind of activity since it
is the only source of income of the family. However, if this kind of thinking will be
adapted to any syndicate then truly there will be crimes left and right. It is good that the
government thinks of the welfare of the vendors, however, if this continue, it will show
the lack of fastidious will power on the part of the government in fighting piracy as
leeway is always given to people who are engaging in this kind of business. Another way
of explaining the situation will be to use this kind of thinking with sellers of illegal drugs.
The government clearly disdains the use and the proliferation of illegal drugs as it robs
the nation of a future. Taking the justification that the seller has no other way of
generating money aside from selling illegal drugs, does not mean that he/she will be
acquitted from the charges of drug pushing. The same goes for any poor individual
engaging in any illegal activity.

This does not mean that what the Optical Media Board did was wrong. But it is
not justifiable either. If everyone will do the same thing, then no one will be guilty of
anything by just blaming poverty.

In addition, according to Head of Operations Dean Perez, there were illegal
manufacturers who already got caught. However, after some time, these people were
either acquitted or have been freed by the agencies that had custody. This is one great

problem in the case of piracy. Reports of “big fishes” are rampant; but ask again in a
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couple of months and these people mostly Taiwanese citizens have returned to their
countries without being convicted of anything.

The public should know that actual cases have been filed and convictions made.
This will help very much in projecting the image that the government is steadfast in its
campaign of stopping piracy.

Furthermore, the Republic Act No. 9239 or the Optical Media Act espoused that
the Board should issue SID or Source Identification Code. However, though not stated
explicitly by the Head of Operations Dean Perez, the Board up to now has not been
issuing the said codes. Rigid law implementation entails that the Board be able to follow
and execute the provisions as these are deemed important by the lawmakers who passed
the said law.

Change in People’s Perception

This next recommendation is highly related with the process of disseminating
information. The Optical Media Board admits that they cannot do it alone. Head of
Operations Dean Perez explicitly said that people’s initiative is needed. While the
demand for this kind of product exists, manufacturers will naturally produce and provide
these discs. The Filipino people after presented with the advantages and the
disadvantages will decide whether a Php 35.00 VCD is worth the jobs lost due to piracy.
Coordination with Other Agencies

The Optical Media Board should coordinate more with other agencies to further
improve their function. For one, the Board admitted that although they would scize
thousands and thousands of discs, the next day the same amount or even more will enter

the country from Malaysia, Indonesia, Vietnam, and Taiwan. Having said this, the action

88



done which costs thousands of pesos becomes futile as supplies from other countries are
able to penetrate the country. Knowing this problem, the Optical Media Board should
advance talks with the Bureau of Customs on how to enhance coordinating procedures
which will allow the Board to know whether supplies of materials and machines for
illegal manufacturing are brought in.

It is acknowledged that the Bureau of Customs is an independent entity by itself.
However, this should not be a hindrance in the Optical Media Board’s work of curtailing
piracy. Talks and arrangements should be employed since both are agents of the
government which are charged to do things for the government.

Another instance wherein lack of coordination was apparent appeared with the
bickering of Leo Martinez, head of the Film Academy and the Chairperson of the Optical
Media Board Edu Manzano. These offices together with the Anti-piracy Council should
have been coordinating with each other regarding the current operations of each office.
They should be helping each other fight this problem after all they are really the ones
affected by the chronic problem of piracy in the country.

Alternative Jobs

Although this part has ofien been the cause of serious debates, it is still very
important to cite the problem of lack of alternative jobs as one of the root causes of
piracy. Of course, it is impossible to let the Optical Media Board handle this predicament.
And it is understandable since it is not within their job description to provide alternative
jobs for sellers of pirated discs. One of the vendors in Quiapo told us that if there were

other jobs, other livelihood which the government could provide, she will stop selling
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pirated discs. In her words “siyempre ayaw din namin ng ganito, lagi kaming tumatakbo,
delikado din naman.”

Until the problem of poverty and lack of opportunity is sufficiently addressed by
the government, it is very difficult to expect people to lean towards morally accepted
jobs. Once families are put in a situation where survival is endangered, people can never
be expected to follow all the laws.

Lessened Instance of Padrino System and Strict Prosecution of Cases

As was stated early on, there were rumors that the manufacturers are actually
backed by the officials of the govenment themselves. If this was true, the problem or
piracy will really be hard to solve. Aside from this, prosecution of cases to send the signal
that the government is serious in deterring piracy should be espoused as well. The current
situation lacks these strict law enforcers who can persecute cases of violation. As the
discussion earlier revealed, there were several instances wherein “big fishes” were freed
without being penalized. Because of this, it can be said that there is no strict observance
of intellectual property rights.

To sum it up, the Optical Media Board has achieved substantial results like taking
the Philippines from the “Priority Watch List” down to the level of “Watch List.”
Considering the short time it has been operating, the Board did its job. However, a lot of
things can still be improved as was earlier stated. The problem of piracy as seen in areas
in Quiapo and Metrowalk is far from being over. Strict observance of intellectual
property rights is yet to be realized.

The researcher though does not discredit the reality that several factors have

contributed to the present status of piracy in the country. This is not the sole failure of the
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Optical Media Board as factors like budgetary and manpower considerations, problems
encountered with the local government unit and political will of the Arroyo
administration are also present.

However, as the study proved, several factors are also lacking or have been
overlooked by the Board to solve the problem or piracy. With consistent programs on
information dissemination, rigid law implementation, change in people’s perception and
streamlined administrative procedures, a better observance of the intellectual property

rights and thus lessening levels of piracy in the country will be achieved.

91



Bibliography

Adeyinka, Alex G. “Intellectual Property Rights in Developing Countries: Nigeria’s

Copyright Decree, 1988” The Law and Economic Development in the Third
World. USA: Praeger Publishers, 1992.

Alburo, Florian A. “Effects of Globalization on Growth and Equity in the Philippines: An

Overview” Globalization: Its Effects on Growth and Equity. Quezon City,
Philippines: Human Development Network, 1997.

Angel, Angelica A. “High Tech Piracy Cost Firms Billions” Philippine Graphic, January
21, 2002, pp. 36-37.

Asuncion, Rory. “Numbering the days of Software Piracy” IT 2000, January-March
1994, pp.13-14.

Bello, Walden. “Reflections on the Effects of Globalization on Equity in the Third
World” Globalization: Its Effects on Growth and Equity. Quezon City,

Philippines: Human Development Network, 1997.
Black, Trevor. Intellectual Property in Industry. London: Butterworth & Co. Ltd., 1989.

Blakeney, Michael. Trade Related Aspects of Intellectual Property Rights: A Concise
Guide to the TRIPs Agreement. Great Britain: Sweet and Maxwell Ltd., 1996.

Dacanay, Alex “Is video piracy wrecking the film industry?” Philippine Panorama,
October 19, 1986, p. 14.

Domingo, Rico V. “Piracy and Its Effects on the Film Industry” World Bulletin, May-
August 1997, pp137-141.

Jimenez, Fidel R. “Film Piracy in RP” Filipino Magazine, February 21, 1994, pp. 5-6.
Lloyd, Dennis. The Idea of Law. London: Penguin Books Ltd., 1987.

Mandle, Jay R. Globalization and the Poor. USA; The Press Syndicate of the University
of Cambridge, 2003.

Markusen, James R. Contracts, Intellectual Property Rights, and Multinational
Investments in Developing Countries. USA: National Bureau of Economic
Research, 1998.

Martin, Abel. Intellectual Property Rights for Audiovisual Performers and its Ways of
Exercise: Collective Management. Madrid, Spain: AISGE, 2000.



Mendoza, Magdalena L. Measuring Good Governance in the Philippines. Pasig City,
Philippines: Development Academy of the Philippines, 2000.

Phillips, Jeremy; Firth Alison. Introduction to Intellectual Property Law. United
Kingdom: Butterworth & Co., 1990.

Ramos, Christine Carmela R. Globalization and Technology. Manila: Rex Book Store
Inc., 2003.

Rossi, Peter H.; Freeman, Howard E. Evaluation: A Systematic Approach. USA: Sage
Publications, Inc., 1993.

San Juan, Ophelia. “Film Piracy as a Public Concern” The Sunday Times Magazine,
August 9, 1987, pp. 12-13,28.

Varona, Inday. “ Bong Revilla bags surprise catch in anti-piracy drive” Philippine
Graphic, January 27, 2003, p. 18.

Villanueva, Jose Luis. “A Thankless Job” Philippine Graphic, June 23, 2003, pp30-31.

Wit, Daniel. A Comparative Survey of Local Government and Administration. Bangkok,
Thailand. Kurusapha Press, 1967.

“GATT Accord Boosts Patent Protection, takes aim at Piracy”
Selected Readings, pp. 26-30.

. Intellectual Property Patent and Trademark Laws of the Philippines. Quezon
City, Philippines: Phoenix Press Inc., 1995.

Nuqui, Manuel. Personal Interview.2 February 2006.

Perez, Dean. Personal Interview. 9 February 2006.

Also included:

Republic Act No. 8293- “The Intellectual Property Code of the Philippines”
Republic Act No. 9239- “Optical Media Act of 2003”

Implementing Rules and regulations of the Optical Media Act

Deliberations — Committee Hearings

Excerpt from the IIPA Special Recommendations, February 20, 1996

Annual Report of the Optical Media Board 2004



Appendices



Appendix 1: Questionnaire- KII (Optical Media Board)

- Basically, what is the scope and function of the Optical Media Board?

- What have been the experienced problems that hinder the activities of the Optical

Media Board? How does your agency cope with such problems?

. What are the sanctions for selling and buying pirated videograms? Do people

caught before still engage in selling pirated VCDs and DVDs after serving their
penalty?

. How does the agency deal with the perception of the public that pirated

videograms are more preferable because they are cheaper?

Does the agency coordinate with other institutions, whether other government
agencies or record companies, in deterring piracy? Or is the agency really solo in
its activities?

Have there been talks with the record companies to reduce the price of original
recordings to enable general consumption?

Piracy is a manifestation of lenient adherence to intellectual property rights, what
is your view regarding the notion that strict observance of intellectual property
rights is not for the Third World since majority of people living in developing
countries cannot afford to pay royalties?

Do you consider your activities as leaning towards positive results with regards to
deterring pirated VCDs and DVDs?

. What do you think is the root cause why piracy cannot be totally eliminated?

How does the Board coordinate with the artists regarding the updates in piracy?
Are there forums or regular meetings with the organization of artists in the
Philippines?

. Are there measures done by the OMB and the government to provide other means

of livelihood to the sellers of pirated CDs?

. What are the punishments if one is caught in a raid?

Were “big fishes” caught? I yes, what process took place to penalize them?

. How exactly do pirated CDs and DVDs affect the music and movie industry?



15. How do you know which places you will raid now? Are there scheduling
beforehand or does it depend on tips from your intelligence?

16. How did the Board ensure that the recently concluded MMFF films were not
pirated? How was that possible?

17. According to the survey I conducted, many people believe that pirating discs is a
crime however despite this they still buy pirated discs, what is your reaction
towards this?



Questionnaire- (Retailers of Pirated Videograms)

1. Why do you engage in selling pirated videograms despite the efforts of the
government to eradicate piracy in the Philippines?

2. When piracy was not yet rampant, what was your source of income?
3. What is your general perception of the Optical Media Board?

4. Have you encountered raids or operations of the Optical Media Board in its fight
for piracy? What did you do?

5. What is your reaction when people say that piracy is just like stealing? How do
you defend yourself when you hear such comments?

6. Is selling pirated videogram a good business in terms of profit-generation? How
much is your profit per disc? How much is your initial capital?

7. Is selling pirated videogram your only source of income?
8. Do you agree that piracy should be legalized?

9. If the government will give you some other source of livelihood, would you
consider abandoning selling pirated videograms?



Questionnaire- KII (Anti-Piracy Council)

How does piracy affect the Philippine movie industry?

. How are the artists and other people behind the production of movies affected by

piracy? Were there instances when workers have been fired due to this problem?

. Approximately, how much money is lost annually because of piracy?

. Is the Philippine Motion Picture Producers Association conducting its own studies

with regards to piracy in the Philippines?

. The film industry is one of the most affected industries because of piracy, what

other measures have you taken other than those provided by law and initiated by
the OMB to prevent the further aggravation of piracy problem?

. Do artists and talents help by lowering their talent fees?
. What are the stages in film production? What is the most costly of these all?

. Are there any improvements with regards to theater attendance now compared to

when the Optical Media Board was not yet established?

. Are you coordinating with OMB to stop piracy in the country?
. Do you think piracy has lessened now than before OMB was established?

. What other sanctions do you think should be enforced to curb music and movie

piracy in the country?



January 2005

Dear

Warm Greetings!

T am a graduating student of the University of the Philippines Manila taking up BA
Political Science. This semester, I am working on my undergraduate thesis about the
effectiveness of the Optical Media Board in deterring music and movie piracy in the
Philippines.

As part of my data gathering methods, I would have to conduct several interviews with
resource persons who have vast knowledge on my chosen topic.

In this regard, I respectfully request your good office to please allow me to conduct an
interview with you or anyone that you can recommend from your agency/institution that
can contribute substantial data for my research. I would also truly appreciate if you grant
me access to documents or reading materials that would aid me in my study and
supplement the data for my thesis.

Hoping for your earnest and positive response,

If you have any questions, you may contact me at 3652704; 09275929030; 09223325774.

Thank you very much for your time.

Yours truly,

Jacqueline Rose B. Ong Pe
4" year BA Political Science
UP Manila



Appendix 2: Ethical Consent Form — Key Informant Interview and In-depth Interview

Good Day! I am Jacqueline Rose B. Ong Pc from the College of Arts and Sciences,
University of the Philippines Manila taking up BA Political Science. For the completion of my
undergraduate thesis, | am conducting a study on the effectiveness of the Optical Media Board in
deterring movie and music piracy in the Philippines. In line with this, T would like to request an
interview with you as to provide me with pertinent data regarding this topic.

This form will explain the nature of the study, and the oricntation of the interview. May I
ask that you read the entire form and sign if you agree with the terms written. If you have any
questions regarding the study and the interview, please feel free to ask the researcher.

Basically, the study is about the proliferation of music and video piracy in the Philippines
and the actions done by the Optical Media Board in fighting the causes of piracy. It also aims to
determine whether OMB has been effective in its mission of putting off the threats caused by
unregulated distribution of pirated VCDs and DVDs. Your permission to be an interviewee
regarding this topic will be of great help in giving me information that cannot be obtained
through literature review.

Being a key informant or an in-depth interviewee, you will be asked questions regarding
the true situation of music and video piracy in the Philippines, the problems encountered in the
implementation of the Copyright Law, and the overall evaluation of the programs and actions of
the Optical Media Board. You are one of the 4 interviewees contacted for this research. The
interview will take approximately 1% hours. The date and time of the interview will depend on
which time is most convenient for you. May I please ask that the course of the interview be
recorded for verification and triangulation. A copy of the questions will be given to you a week
or days before the actual date of interview. May I assure you that the information imparted will
be held with confidentiality. Conveyed information will not be published for circulation.

Please sign here if you gave your consent to have an interview and agree with the terms

written.

S z!q!oe

Signaturg gver Printed Name Date

Witness Date
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Kasunduan sa Pakikibahagi sa Isang Pananaliksik/ Pag-aaral

Magandang Araw! Ako po si Jacqueline Rose B. Ong Pe ng College of Arts and
Sciences, University of the Philippines Manila kasalukuyang kumukuha ng kursong BA Political
Science. Isang requisito sa pagtatapos ay ang “undergraduate thesis.” Ako PO ay nagsasagawa ng
isang pagaaral kung gaano ka-epektibo ang Optical Media Board sa pagpuksa ng pagpipirata ng
mga pelikula at mga tugtugin sa Pilipinas. Dahil dito, hinihiling ko po na kayo ay makapanayam
upang makakuha ng mga kinakailangang impormasyon na may kinalaman sa aking pagaaral.

Ang panuntunang ito ay ipapaliwanag ang kabuuan ng pananaliksik at ang mga katangian
ng’ panayam. Hinihiling lang po na basahin ninyo ito ng buo at lumagda kung kayo ay
pumapayag sa mga nakasulat dito sa panuntunan. Kung sakaling mayroong mga hindi
maliwanag na bagay, wag po kayong mahiyang magtanong sa mananaliksik.

Ang pagaaral na ito ay tungkol sa paglaganap ng pagpipirata ng mga pelikula at tugtugin
sa Pilipinas at ang mga ginagawang aksyon ng Optical Media Board upang masupil ang puno’t
dulo ng problemang ito. Ang inyong pagpayag sa isang panayam ay lubos na makakatulong sa
aking pagkalap ng inpormasyong hindi makukuha sa mga libro.

Ang mga tanung po sa inyo bilang isang “key informant o isang in-depth interviewee” ay
tungkol sa sitwasyon ng pagpipirata sa Pilipinas, ang mga problemang naeengkwentro sa
pagpapatupad ng Copyright Law, at ang pangkalahatang pagsusuri ng mga programa ng OMB.
Kayo po ay isa sa apat na kapapayanamin para sa pananaliksik na ito. Ang panayam ay tatagal ng
1 % oras. Ang araw at oras ay depende sa kung kalian ang pinakamaluwag para sa inyo. Nais ko
din po sanang hilingin na ang paguusap ay mai-record para sa pagkukumpirma ng mga
inpormasyon. Ang kopya po ng mga tanung ay ibibigay isang linggo bago ang panayam. Ang
lahat po ng mapagusapan ay ituturing na “confidential” at ito po ay hindi ililimbag.

Maaaring lumagda lang po kung kayo ay pumapayag sa isang panayam.

Lagda Petsa

Lagda ng saksi Petsa



Appendix 3: Survey Questions

Dear respondent,
) l. am Jacquelin'e' Rose B. Ong Pe, 4" year student from the College of Arts and Sciences,
University of the Philippines Manila taking up BA Political Science. As a requirement for

completion, I am conducting a study on the effectiveness of Optical Media Board in deterring
piracy in the Philippines.

May [ request that you answer the following questions honestly. Thank you very much.

Yours Truly,

Jacqueline Rose B. Ong Pe

Name (optional): Age:
Occupation: Civil Status:

1. Are you aware of the existence of the Optical Media Board headed by Edu Manzano?
Yes _ No

1.a If yes, do you believe in their objectives of eradicating the problem of piracy
in the Philippines?
Yes __No

1.b Based on what you know, what are the measures done by the Optical Media
Board to fight piracy in the country? Cite as many.

2. Do you buy pirated VCDs and DVDS?
Yes __No why not?

2.a. If yes, please check your reasons for buying pirated VCDs and DVDs (pls.
check two)
cheaper
" less time consuming than going to moviehouses
can be watched repeatedly
it’s a craze nowadays
to have my own copy of the film or sound recording



because I missed the theatrical release (moviehouses)
others pls. specify

2.b. How often do you buy pirated VCDs and DVDs?
____once amonth
____twice amonth
____onceaweek
____whenever I have money
__others, pls. state

3. Are you aware that the Philippines has a Copyright Law?
__ Yes __No

4. Do you think piracy is a crime?
Yes No

5. Would you prefer watching pirated VCDs and DVDs than go to moviehouses?
_ Yes __No

‘Why or why not?

6. Do you believe that the movie and music industry are at its lowest because of piracy?
Yes No

7. Do you believe that artists, composers, producers’ works should be given protection from
unfair exploitation by the public?

__Yes _ No
Why or why not?
8. Do you think piracy has somehow lessened now than before?
__Yes __No
9. Should people buying and selling pirated VCDs and DVDs be penalized?
::eetfalize only the buyers :]::nalize only the sellers

Why?

10. Do you believe think OMB is effective in deterring piracy in the Philippines?
Yes __No



Magandang Umaga!

.. Ako po si Japqueline Rose B. Ong Pe 4" year na estudyante sa
Unibersidad ng Pilipinas Manila, kumukuha ng kursong BA Political
meence. Para sa aking Pagtatapos, ako po ay nagsasagawa ng
1sang pagaaral sa epektibong pamamahala ng Optical Media Board
S& pagsugpo ng pamimirata ng VCDs at DVDs sa Pilipinas.

Hinihiling ko po na sana ay sagutin ninyo ng tapat ang mga
sumusunod na mga tanung. Salamat po...

Lubos na Nagpapasalamat,

Jacqueline Rose B. Ong Pe

Pangalan (optional): Edad:
Trabaho: Civil Status:
Kasarian:

1. Alam po ba ninyo ang Optical Media Board na pinamumunuan ni
Edu Manzano?
00 __ hindi
1.a Kung oo, naniniwala po ba kayo sa kanilang layunin
na sugpuin ang problema ng pamimirata sa Pilipinas?
00 hindi
1.b Base sa inyong kaalaman, anu po ang mga hakbang
na ginagawa ng Optical Media Board upang labanan ang
pamimirata sa Pilipinas. (Magsabi ng kahit ilan)

2. Bumibili po ba kayo ng piniratang VCDs at DVDs?
00 ___hindi, bakit hindi
2.a Kung 00, lagyan ng tsek (V) ang inyong mga rason sa
pagbili ng piniratang VCDs at DVDs (magtsek ng
dalawa)
___mas mura
mas mabilis kaysa pumuntang sinehan
~pwedeng panuorin ng paulit-ulit
uso ito )
" para magkaroon ng sariling kopya ng pelikula
dahil hindi ko napanuod sa sinehan ang
" pelikula



__ ibang mga dahilan , (pakisulat)
2.b Gaano po kayo kadalas bumili ng piniratang VCDs
at DVDs?
___isang beses sa isang buwan
__dalawang beses sa isang buwan
__isang beses sa isang linggo
___kapag may pera ako
__wala sa mga sumusunod, (pakisulat)

3. Alam po ba ninyo na may Copyright Law ang Pilipinas?
__0o ___ hindi

4. Naniniwala po ba kayo na ang pamimirata ay isang krimen?
__o00 __ hindi

5. Mas gusto po ba ninyong manuod ng piniratang VCDs at DVDs
kaysa manuod ng pelikula sa sinehan?
__oo __ hindi
BaWT o0 BawT HInD|
6. Naniniwala po ba kayo na humihina ang industriya ng pelikula at
musika dahil sa pamimirata?
__o00 hindi

7. Naniniwala po ba kayo na ang mga likha ng mga artista,
compositor at producers ay dapat bigyan ng proteksyon laban sa
hindi authorisadong paggamit ng kanilang mga nilikha?

__0o __hindi
BakiT o BawlT wno|

8. Sa tingin nyo po ba, nabawasan na ang pamimirata ng VCDs at

DVDs ngayon?

__o00 __ hindi
9. Sa inyong palagay, dapat po bang parusahan ang mga
namimirata?
00 __ hindi

~_parusahan lamang ang mga bumubili
parusahan lamang ang mga nagbebenta
“ Iy .
10.Sa ‘gn‘;in po ninyo, epektibo po ba ang Optical Media Board sa
sugpo ng pamimirata sa Pilipinas?
pag g%o 9P __hindi




Appendix 4- Republic Act 9239 or the Optical Media Act

Republic of the Philippines
Congress of the Philippines
Metro Manila
Twelfth Congress
Third Regular Session
000
Begun and held in Metro Manila, on Monday, the twenty-eighth day of July, two thousand and three.

[ REPUBLIC ACT NO. 9239]

AN ACT REGULATING OPTICAL MEDIA, REORGANIZING FOR THIS PURPOSE THE VIDEOGRAM
REGULATORY BOARD, PROVIDING PENALTIES THEREFOR, AND FOR OTHER PURPOSES

Be it enacted by the Senate and House of Repi ives of the Philippines in Congress assembled:
1. GENERAL PROVISIONS
SEC. 1. Short Title.- This Act shall be known as the Optical Media Act of 2003.

SEC. 2. Policy.- It is hereby declared to be the policy of the State to ensure the protection and promotion
of intellectual property rights.

The unregulated mastering, manufacture, replication, importation and exportation of optical media in all
forms is inimical to economic growth and public interest. Towards this end, the State shall institute the
means to regulate the manufacture, mastering, replication, importation and exportation of optical media.

SEC. 3. Definition of Terms.- For the Purpose of this Act, the following terms shall mean:

a. Economic Zone- the Special Economic Zones, Industrial Estates, Export Processing Zones and
Free Trade Zones as defined in Republic Act No. 7916 or the PEZA Law including the Clark
Special Economic Zone, the Cagayan Special Economic Zone, the Zamboanga City Special
Economic Zone, the Subic Bay Freeport and other economic zones now in existence in the
Philippines or as may be established in the future;

b. IP Code- Republic Act No. 8293 aiso known as the Intellectual Property Code of the Philippines;
¢. License- the authority granted by the Optical Media Board (OMB) to establishments or entities
registered with the OMB to engage in the business of mastering, manufacture, replication,

importation or exportation of optical media;

d. Magnetic Media- a storage medium or device characterized by a base, usually plastic, coated
with ferric oxide powder, in which visual and/or aural information, or software code, may be
recorded or stored, including, but not limited to, magnetic tape, video tape, disk
and floppy discs;




e. _Manufacture« the act or business of producing optical media or devices containing sounds and/or
images, or_soMare code, including any work protected in Part IV of the IP Code, by mastering
_and/or (ephcahon. In relation to equipment, "manufacture” shall refer to the assembly or
integration of various components into any equipment useful for the mastering, manufacture
and/or replication of optical media;

f. Manufacturing Equipment- any and all equipment, machine or device, now known or to be known
in (he fq(ure, intended or design for the production or manufacture, by mastering and/or
(egllcatlon of optical media, optical media masters, or production parts thereof, including but not
limited to, th_ose which shall be listed in the Implementing Rules and Regulations (IRR) of this Act
or as prescribed by the OMB. For the purpose of this Act, optical disc writers and such other
devices used in personal computers not for commercial purposes shall not be considered as
manufacturing equipment;

g. Manufacturing Material- any material such as, but not limited to, optical grade polycarbonate or
polycarbonate substitutes with physical properties suitable for the manufacture of optical media;

h. Mastering- the act or business of producing a stamper made of glass, metal or other material,
intended for the manufacture of optical media;

i. Optical Media- a storage medium or device in which information, including sounds and/or images,

or software code, has been stored, either by mastering and/or replication, which may be

accessed and read using a lens scanning mechanism employing a high intensity light source
such as a laser or any such other means as may be developed in the future. The term shall
include, but not be limited to, devices which shall be listed in the IRR of this Act, or as prescribed
by the OMB;

OMB- the Optical Media Board;

Replication- the process of manufacturing optical media by reproducing or generating copies of

the stamper in an injection molding machine or other forms of replicating equipment; and

1. Source Identification Code or SID Code- a system of codes to identify the source of all optical
media mastered, manufactured or replicated by any establishment or entity.
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IIl. THE OPTICAL MEDIA BOARD

SEC. 4. Reorganization.- To implement the policies and attain the objectives enunciated in this Act, the
Videogram Regulatory Board (VRB) created under Presidential Decree No. 1987 is hereby reorganized
into the Optical Media Board (OMB).

The OMB shall be placed under the Office of the President (OP) and shall have its principal offices in
Metropolitan Manila.

SEC. 5. Coverage.- The authority of the OMB shall cover the entire teritory of the Republic of the
Philippines including the economic zones as defined in this Actand in Republic Act No. 7916.

SEC. 6. The Board- The OMB shall be composed of four (4) ex officio members and five (5) regular
members to be appointed by the President. The Chairperson shall be appointed by the President from
among the five (5) regular members.

The ex officio members of the Board shall be composed of the Secretary of the Department of Trade and
Industry (DTI) or his duly authorized representative; the Secretary of the Department of the Interior and
Local Government (DILG) or his duly authorized representative; the Secretary of the Department of
Finance (DOF) or his duly authorized representative; and the Director-General of the Intellectual Property
Office (IPO) or his duly authorized representative: Provided, That the authorized representatives shall
have a rank not lower than the Assistant Secretary.

The Five (5) regular members shall be composed of three (3) representatives from the private sector,
each of whom shall be appointed from an identified industry relying on intellectual property protection,



one (1) representative from the consumer organizations and one (1) representative from the academe.
The regular members shall be nominated by their nationally recognized associations or organizations.

The members of the Board shall elect from among themselves the Vice-Chairperson.

The Chairperson and the regular members of the Board shall hold office for a term of three (3) years,
unless sooner removed by the President for cause: Provided, That the Chairperson and the Regular
mgmbers may not serve for more than two (2) consecutive terms: Provided, further, That if any member
fails to complete his or her term, the person appointed to fill the vacancy shall serve only for the
unexpired portion of the term.

SEC. 7. Qualifications- The regular members of the Board shall be Filipino citizens, at least twenty-one
(21) years old, of good moral character and standing in the community, and with proven competence in
the industry they represent: Provided, that the Chairperson shall be at least thirty-five (35) years old, of
known probity and managernal and administrative competence: Provided, finally, That at least two (2)
members of the board must be members of the Philippine Bar.

SEC. 8. Compensation- The Chairperson shall receive a salary and allowances based on current
approved standardized government compensation.

The Vice-Chairperson and members of the Board shall receive honoraria and allowances based on
existing government accounting and auditing rules and regulations.

SEC. 9. Meetings- The Board shall meet regularly at least once a moth or as often as necessary at the
call of the Chairperson. A majority of the members of the Board shall constitute a quorum to do business.

SEC. 10. Powers and Functions of the OMB.- The OMB shall have the following powers and functions:

a. Formulate and implement such policies and programs as are necessary for the
accomplishment of the purposes of this Act;

b. Evaluate the qualifications of any individual, establishment or other entity to engage in
the mastering, manufacture or replication of optical media. For this purpose, the OMB
shall require such person to substantiate its capability to engage in said activities;

c. Supervise regulate, grant, or renew licenses for specific periods, or deny, suspend, or
cancel the same, subject to such conditions as it may impose, for the activities
enumerated in Section 13(a), (b) and (c);

d. Conduct inspections, by itself or in coordination with other competence agencies of the
govemment, at anytime, with or without prior notice, of establishments or entities
including those within the economic zones engaged in the activities as provided in
Section 13(a), (b) and (c) of this Act, and employ reasonable force in the event that the
responsible person or persons of such establishment or entity evades, obstructs, or
refuses such inspection. For this purpose, the agents of the OMB shall be considered
agents in authority;

e. Apply for or obtain search warrants from any court of law, or take into preventive custody
any optical media and/or material or equipment, including parts, accessories and
paraphemalia used for the mastering, manufacture or replication of _optlcal media which
are found in any premises if the OMB has reasonable ground to believe or suspect that
these are evidence of violation of the provisions of this Act,

f. Actas complainant in the criminal prosecution of violators of this Act;

g. Hearand resolve administrative cases against violators of this Apt and impose A
administrative sanctions including, but not limited to, the imposition of fines and pe_nalues;
confiscation of optical media; and suspension, non-renewal or cancellation o_f the license
to operate and/or closure of establishments or entities that violate the provisions of this



Act. For this purpose, the Board shall have the power to issue subpoena or subpoena
duces tecum to compel the attendance of witnesses and production of documents and

other effects;

h. call upon law enforcement agencies and the managing authorities in the economic zones
for i e in the impl tation and enforcement of its decisions, orders, rules and
regulations;

1. To deputize, whenever necessary, provincial governors, city and municipal mayors, and
repre_senlatives of the national government agencies, organizations representing
copyn_ght owners, neighboring rights owners and concemed sectors to help monitor

. compliance with and report to the OMB any violation of this Act;

). Require persons, establishments and entities engaged in the activities in Section 13 to
keep and maintain for a period of at least five (5) years true and complete records of all
a_ctivities related to the conduct of its business. For this purpose, the Board may, at any
time, require the production of such records and samples of optical media from each
mastering, manufacturing or replicating line;

k. Levy, assess and collect, and periodically adjust and/or revise the rates of fees and
charges for the issuance of licenses granted under this Act;

1.  Establish support offices as may be necessary;

m. Create and maintain a database, and regularly publish data containing the list and
activities of registered and/or licensed optical media and other related establishments.
Any enforcement agency, including the Bureau of Customs, may refer to this database
for enforcement and/or seizure;

n. Prescribe the internal and operational procedures for the exercise of its powers and
functions, the performance of its duties and responsibilities and other related matters;
and

0. Exercise such other powers and functions as may be necessary or incidental to the
attainment of the purposes and objectives of this Act, and to perform other related duties
and responsibilities as may be directed by the President.

SEC. 11. Chief Executive Officer.- The Chairperson of the Board shall be the Chief
Executive officer (CEO). The CEO shall exercise the following powers and functions:

a. Execute and administer the policies, decisions, orders, resolutions and the rules
and regulations issued by the Board;

b. Establish the internal organization and administrative procedures of the OMB,

and recommend to the Board the appointment, transfer, detail, and suspension

or dismissal for cause of its administrative and subordinate personnel;

Direct and supervise the operations and the intemal affairs of the OMB;

Submit an annual budget to the Board for its approval;

e. Delegate his or her authority, in whole or in part, to other members of the Board,
in accordance with the rules and regulations of the OMB; and

f.  Perform such other powers and functions as may be authorized by the Board or
the President.

a0

SEC. 12. The OMB Secretariat.- The OMB shall have a Secretariat, herein created, headed by an
Executive Director who shall assist the Chairperson/CEQ in the day-to-day operations of the OMB.

The Executive Director shall be appointed by the Chairperson subject to the approval of the Board. His
term shall be coterminous with the CEO.

1I1. LICENSING AND OTHER REGULATORY PROVISIONS



SEC. 13. Licensing and Registration.- Any person, establishment or entity shall, prior to engaging in one

or more of the business or activities enumerated hereund: i i i
O e pusinass nder, register with, and secure the appropriate

a. Impgrtation. exportation, acquisition, sale or distribution of optical media, manufacturing
equipment, parts and accessories and manufacturing materials used or intended for use in the
mastering, manufacture or replication of optical media;

b. Possession or operation of manufacturing equipment, parts and accessories, or the possession
acquisition, sale or use of manufacturing materials for the mastering, manufacture or replication
of optical media; and

c. The mastering, manufacture, replication, importation or exportation of optical media.

With respect to the preceding paragraph (c), the licenses issued by the OMB are conditions precedent for
securing the necessary business permits, licenses, or registration from the appropriate authorities, and
shall also be necessary requirement for the release of manufacturing equipment, parts and accessories,
and materials intended for use in mastering and/or manufacturing optical media, from customs or
economic zones exercising independent custom laws.

Those engaged or intending to engage in more than one of the above mentioned activities and/or conduct
or intend to conduct business in more than one location shall separately register with and secure the
license from the OMB for every business activity at each place of business.

No business activity registered and licensed by the OMB for a specific place of business shall be
conducted in a place and/or location other than that indicated in the license, without the prior written
approval of the OMN. The registration and license issued by the OMB shall be prominently displayed at
the designated place of business.

SEC. 14. Form, Term, Amendment and Renewal of License.- Every license shall be in a form prescribed
by the OMB and shall be valid for a period of three (3) years subject to conditions as the OMB may
impose. The OMB may amend or renew a license upon application made by the licensee in accordance
with this Act.

Failure to register and obtain a license from the OMB shall automatically cancel any permit, license or
registration issued by any national or local govemment unit, agency or office.

SEC. 15. Grounds for Non-issuance or Non-renewal of License.- The OMB may refuse to grant a license,
or to renew a license, upon the following grounds:

a. The applicant has failed to comply with any requirement imposed by the Board pursuant to this
Act and its implementing rules and regulations;

b. The applicant or, in the case of juridical persons, any of its officers, directors, managers,
shareholders, or partners, is convicted by final judgment of an offense under this Act or any law
relating to the protection of intellectual property rights;

¢. The application involves a place, location or premises where an offense has beep committgd
under this Act or under any law relating to the protection of intellectual property rights: Provided,
That the offenders have finally been convicted of such offense;

d. The applicant has fumished the OMB with any false or misleading information in connection with
any application for or renewal of a license; or N

¢. The applicant has been previously issued a license that has been cancelled for cause within the
preceding five (5) years from the date of the application.

The OMB shall decide whether or not to grant or renew a license within fiteen (15) working days from the
filing of the application.



SEC. 16. Grounds for Suspension or Cancellation of License.- The OMB may, motu proprio or upon

moliop of any interested party, after notice and hearing, suspend or cancel a license on any of the
following grounds:

a. when requested by the license holder;

b. when the license holder has ceased to engage in the activities authorized under the license or in
the place, location or premises indicated in the license;

C. wher_1 the license holder has been convicted of an offense under this Act or under any other Law
relating to the protection of intellectual property rights; or

when the license holder is in breach of, or is unable to comply with any of the conditions prescribed in the
license.

SEC. 17. Registration of Present Licenses.- All existing establishments or entities in the Philippines
engaged in acllvntlesAenumemted in Section 13 shall, within thirty (30) calendar days after the effectivity of
the rules and regulations implementing this Act, register with and secure the necessary licenses from the
OMB.

SEC. 18. Source Identification (SID) Codes.- The OMB shall determine, develop and/or adopt a system of
Source Identification (SID) codes that is of intemnational recognition and acceptance.

The OMB shall prescribe SID codes for all persons, establishments or entities registered with and
licensed by the OMB to engage in the mastering, manufacture or replication of optical media, including
such other codes as it may determine or require. Such codes shall be applied to each and every optical
media mastered, manufactured or replicated including glass masters, stampers or other parts used for the
manufacture of optical discs.

The SID Codes shall be visible and legible and must conform to such specifications as prescribed by the
OMB.

V. PENAL PROVISIONS
SEC. 19. Offenses and Penalties.-

a. Imprisonment of at least three (3) years but not more than six (6) years, and a fine of not less
than Five Hundred thousand pesos (Php 500,000.00) but not exceeding One Million five hundred
thousand pesos (Php 1,500,000.00), at the discretion of the Court, shall be imposed on any
person, natural or juridical, who shall:

1. Engage in the importation, exportation, acquisition, sale or distribution of, or possess or
operate manufacturing equipment, parts and ies without the y licenses
from the OMB;

2. Engage in the mastering, manufacture, replication, importation or exportation of optical
media without the necessary license from the OMB;

3. By himself, or through another, cause the mastering, manufacture or replication of any
intellectual property in optical media intended for commercial profit or pecuniary gain
without authority or consent of the owner thereof,

4. Engage in the Mastering, manufacture, or replication of optical media without afﬁ_xing or
installing in the resulting products the SID Code, and/or such other codes presmped,
assigned and authorized by the OMB. The absence of the qodes p(escr!bed. assigned
and authorized by the OMB in any optical media shall be prima facie evidence that said
optical media are in violation of this Act;




S. !Engage in the mastering, manufacture, or replication of optical media using, affixing o
mstalllng.ln the resulting products false SID or other codes. The presence of false or
unauthorized codes shall be prima facie evidence that said optical media are in violation
of this act;

6. _Engage in the mastering, manufacture, or replication of optical media using, affixing or
installing in the resulting products false SID or other codes that have been assigned by
the OMB to another person, or, having been assigned and authorized said codes by the
OMB, allow or authorize another person, establishment or entity to use, affix or install
such codes in the latter’s products;

b. Imprisonment of at least one year but not more than three years and a fine not less than one
hundred thousand pesos, but not exceeding five hundred thousand pesos, at the discretion of the
court, for the following offenses:

1. Engaging in the importation, exportation, sale or distribution of, or possess or acquire in
commercial quantities manufacturing materials used or intended for use in the mastering,
manufacture or replication of optical media without the necessary licenses from the OMB;

2. Knowingly performing or rendering the service of mastering, manufacture or replication of
optical media, after having been licensed by the OMB, to any person, in respect of any
intellectual property, who does not have the consent by the owner of the intellectual
property or his representatives or assigns;

For this purpose, any person, establishment or entity that is licensed by the OMB to
engage in the above mentioned activities shall be considered to have acted in good faith
in respect of any transaction entered into by him in respect to the preceding paragraph, if
he notifies the OMB of such transaction within five working days from receipt of the order,
furnishing to the OMB all material information thereof;

3. Refusing to submit to inspection by the OMB, or surrender for preventive custody any
optical media, equipment, manufacturing materials, including parts, accessories and
paraphemalia found during inspection operations to be in violation of the provisions of
this Act;

For purposes of this subsection, violators who will employ armed resistance against agents of the OMB
shall be penalized under other applicable laws in addition to those provide in this Act; and

a. Imprisonment of at least 30 days but not more than 90 days or a fine of not less than 25,000.00
pesos but not exceeding fifty thousand pesos at the discretion of the court:

1. Knowingly possess items of the same content or title, produced in violation of this Act,
and used for the purpose with the intent to profit;

2. Engaging in the sale, rental, distribution, importation, exportation of, or any other
commercial activity involving optical media that are in violation of this Act.

b. For subsequent offenses in Section 19(a), uniform imprisonment of six (6) years but not more
than nine (9) years and a fine of not less than One Million five hundred thousand pesos (Php
1,500,000.00) but not exceeding Three million pesos (Php 3,000,000.00) at the discretion of the
Court, shall be imposed.

¢c. For subsequent offenses in Section 19(b), uniform imprisonment of three (3) years but not more
than six (6) years and a fine of not less than Five hundred thousand pesos (Php 500,000.00) but
not exceeding One million five hundred pesos (PHp 1,500,000.00) at the discretion of the Court,
shall be imposed.

The offenses listed under this section shall be punished without prejudice t‘o the application of appropriate
penalties or sanctions provided under Section 216 and such other appropriate sections of the IP Code or
Republic Act No. 8792 also known as the Electronic Commerce Act, the Revised Penal Code or other

applicable laws.



SEC. 20. Determination of Penalties- In determining the number of years of imprisonment, or amount of
ﬁn(_e to b.e |mposgd. the Qourt_ shall consider the size of the operations of the offender, the value of the
articles involved in the violation, and the period of violation. In imposing administrative penalties, the OMB
shall likewise consider the said circumstances.

SEC. 21. Persons Liable.- If the offender is an alien, the person shall immediately be deported after
serving his sentence, and shall, thereafter, be refused entry into the country.

If the offender i; a government official or employee, he shall suffer perpetual disqualification from public
office and forfeiture of his right to vote and participate in any public election for ten (10) years.

S_hould the offense be committed by the juridical person, the stockholder, chairperson, president, officer,
director, trustee, partner or manager responsible for such violation shall be liable.

SEC. 22. Enforcement- The OMB may solicit the direct assistance of other agencies, the managing
authorities in the economic zones and instrumentalities of the national and local governments, and may
deputize for a limited period the heads or personnel of agencies to perform enforcement functions for the
OMB, insofar as such functions are concerned shall be subject to the direction and supervision of the
OMB.

SEC. 23. Disposal of Seized Materials.- Any optical media, equipment or materials found to be in violation
of the provisions of this Act, any books, records, or paraphernalia providing evidence of any violation
committed by any person, establishment or entity, shall be confiscated and forfeited in the favor of the
government and shall be disposed in accordance with pertinent laws and regulations: Provided, That
confiscated optical media may, pending consideration of the case, be immediately destroyed upon final
determination by the OMB in an administrative case, or by a court in a civil or criminal case, that are the
same are in violations of this Act Provided, further, That a sufficient representative sample shall be
retained for evidentiary purposes.

The retained representative sample shall remain in custodia legis until the final resolution of proceedings
thereon.

Equipment and materials imported of this Act shall be subject to seizure and immediate disposal by the
Bureau of Customs.

IV. TRANSITORY PROVISIONS

SEC. 24. The Videogram Regulatory Board (VRB) and Secretariat- The incumbent Chairperson, Vice-
Chairperson, members of the Board and Secretariat shall continue to perform their duties and functions in
a hold-over capacity, and shall receive their comesponding salaries and benefits until such time that the
new chairperson and at least majority of the Board shall have been appointed and qualified.

The Present officials and employees of the VRB shall be given priority, on the basis of experience, meril
and fitness, in appointments to new positions to which they may qualify under the new staffing pattem:
Provided, That those who shall be given new appointments shall be entitled to all compensation and
benefits due them under existing laws: Provided, further, that those who shall be separated from service
shall receive all separation pay and benefits due under existing laws.

The transition period shall not exceed six months after effectivity of this Act.
SEC. 25. Transfer of Funds, Assets, Liabilities and Records. All unexpended appropriations , real and

personal property, contracts, records, documents, and assets and liabilities of the VRB shall be
transferred to the OMB.



SEC. 26. Regulation of Magnetic Media.- The provisi i i
regulation of magnetic media. provisions of s Actshal apply mutles mutands 0 he

SEC. 27. Classification of Motion Pictures and Cinematographic Works.- The classification for audience
suntabfllty of motion pictures and cinematographic works in optical media including related publicity
:r;ﬁa_lt_eRrngs)therelo shall be the function of the Movie and Television Review and Classification Board

SEC_. 28,AProsecution of Pending Cases- for the purpose of this Act, all pending cases for violation of
presidential Decree No. 1987 shall continue to be prosecuted.

V. MISCELLANEOUS PROVISIONS

SEC. 29. Or_ganizati_on Structpre— the organizational structure and staffing pattern of the OMB shall be
established in coordination with the Dept. of Budget and Management (DBM) and in accordance with Civil
Service laws, rules, and regulations.

SEC. 30. Period of Implementation- The OMB and the DBM shall prepare the necessary work programs
to cover the staggered implementation of this Act for a period not exceeding five (5) years.

SEC. 31. Appropriations.- The appropriations for the VRB under the current General Appropriations Act
shall be used to carry out the initial implementation of this Act. Thereafter, such sums as may be
necessary for its implementation shall be included in the General Appropriations Act

SEC. 32. Annual Report.- The OMB shall, within ninety days after the end of every fiscal year, submit to
the President and to Congress an annual report on its accomplishments under this Act, together with its
plans and recommendations to improve and develop its capability to enforce the provisions of this Act,
and a complete accounting of transactions with respect to the use of income.

SEC. 33. Congressional Oversight Committee on the OMB.- The Congressional oversight committee on
the optical media board shall be composed of the chairs of the senate committees on public information
and mass media and trade and commerce and the house of representatives committees on trade and
industry and public information, and two members each from the senate and house of representatives
who shall be designated by the senate president and the speaker of the house of representatives:
Provided, That one of the two senators and one of the two house members shall be nominated by the
respective minority leaders of the senate and the house of representatives.

The COC-OMB is hereby mandated to oversee the implementation of this Act for a period of five years.
For this purpose, COC-OMB shall set the implementation of this act and shall adopt its internal rules of

procedure.

The Secretariat of the COC-OMB shall be drawn from the existing Secretariat personnel of the Senate
and House of Representatives Committees comprising the COC-OMB.

To carry out the powers and functions of the COC-OMB, the initial sum of five million pesos shall be
charged against the current appropriations of congress. Thereafter, the amount necessary for its
continued operations shall be included in the annual General Appropriations Act.

SEC. 34. Implementing Rules and Regulations.- The OMB shall within three months from the effectivity of
this Act submit to the COC-OMB, the implementing rules and regulations (IRR) governing this Act. The
COC-OMB shall approve the IRR within thirty days.



SEC. 35. Separability Clause.—_lf, for any reason, any provision of this Act is declared invalid or
unconstitutional, the other sections or provisions not so declared shall remain in full force and effect.

SEC. 36 Repealing Clause.- Presidential Decree No. 1987 is hereby repealed. Presidential Decree No.
1986 or the MTRCB Law and other laws, rules, regulations, decrees, executive orders, and other

issugnce or parts thereof which are inconsistent with the provisions of this Act are hereby repealed or
modified accordingly.

SEQ. 37. Effectivity- This Act shall take effect fifteen (15) days after its publication in the Official Gazette
or in at least two (2) newspapers of general circulation.

Approved,
(Sgd.)FRANKLIN M. DRILON (Sgd.)JOSE DE VENECIA JR.
President of the Senate Speaker of the House of Representatives

This Act which is a consolidation of house Bill No. 5225 and Senate Bill No. 2586 was finally passed by
the House of Representatives and the Senate on December 17, 2003 and January 13, 2004, respectively.

(Sgd)OSCAR G. YABES (Sgd)ROBERTO P. NAZARENO

Secretary of the Senate Secretary I House of Repi
Approved: Feb 10 2004
(Sgd.)GLORIA MACAPAGAL-ARROYO

President of the Philippines



Appendix S- Implementing Rules and Regulations of the Optical Media Act

RULES AND REGULATIONS IMPLEMENTING REPUBLIC ACT NO. 9239, OTHERWISE
KNOWN AS THE “ OPTICAL MEDIA ACT OF 2003.”

Whereas, .il is the declared policy of the State to ensure the protection and promotion of intellectual
property rights.

thre.as‘ the unregulz'm?d mastering, manufacturing, replication, importation, and exportation of optical
media in all forms are inimical to economic growth and public interest.

Wherea.s, there is a need for the State to institute the means to regulate the manufacture, mastering,
replication, importation and exportation of optical media.

NOW, THEREFORE, pursuant to Section 34 of Republic Act No. 9239, the following rules and

gulations arc hereby promulgated:

Title I - General Provisions
Rule 1-Title
Section 1. Title. - These Rules shall be referred to as the Impl ing Rules and Regulations of the
Optical Media Act of 2003.

Rule 2 — Definition of Terms
Section 1. Definitions. - As used in these Rulcs, the following terms shall mean:

(a) Act- Republic Act 9239 or the Optical Media Act of 2003;

(b) Acquisition - the act of acquiring or procuring facturing equip parts and ies and
manufacturing materials used or intended for use in the mastering, manufacture or replication of
optical media;

(c) Duplication — the act or business of reproducing analog or digital content in any recordable media
through the use of optical or magnetic process, or any technical variation thereof, now known or to
be known in the future. The term shall include “buming.” Duplication in these rules shall refer to
duplication for commercial purposes.

(d) Economic Zone — the Special Economic Zones, Industrial Estates, Export Processing Zones and Free
Trade Zones as defined in Republic Act No. 7916 or the PEZA Law including the Clark Special
Economic Zone, the Cagayan Special Economic Zone, the Zamboanga City Special Economic
Zone, the Subic Bay Freeport and other economic zones now in existence in the Philippines or as
may be established in the future;

(¢) Exportation — the act or business of bringing out of the country optical media, manufacturing
equipment; parts and accessories and manufacturing materials used or intended for use in the
mastering, manufacture, or replication of optical media;



[0) lmponallm;l'- the act or business of bringir}g into the country optical media, manufacturing equipment;
paris an accessories and manufacturing materials used or intended for use in the mastering,
manufacture, or replication of optical media;

(g) IP Code — Republic Act No. 8293, also known as the Intellectual Property Code of the Philippines.

(h) LicenAs_e - lhe_ aulhority granted by the Optical Media Board (OMB) to persons, establishments or
entities re‘glslercd with the OMB to engage in the businesses or activitics enumerated in Section 1,
?ule 1, Title I of these Rules. For the purposes of these rules, license shall also mean commercial
icense;

(i) Magnetic Media — a storage medium or device characterized by a base, usually plastic, coated with
ferric oxide powder, in which visual and/or aural information, or software code, may be recorded or
stored, including, but not limited to, magnetic tape, cassettes, vidco tape, diskettes and floppy discs
or any technical variation thereof as may be determined by the Board;

(j) Manufacture — the act or business of producing optical media or devices containing sounds and/or
images, or software code, including any work protected in Part IV of the IP Code, by mastering
and/or replication. In relation to equipment, “manufacture” shall refer to the assembly or integration

of various comp into any useful for the mastering, facture and/or replication
of optical media;

quip

Iy

(k) Manufacturing Equipment — any and all equip device, including parts and ies
thereof, now known or to be known in the future, i ded or designed for the production or
manufacture, mastering and/or replication of optical media, optical media masters, or production
parts thereof, including but not limited to those listed in Schedule “A” of these Rules, or such
others, as may be determined by the Board. For purposes of these Rules, optical disc writers and
other blank media bumers or any technical variation thercof, found or installed in personal
computers, but not used for commercial purposes, shall not be considered manufacturing
equipment.

() Manufacturing Material — any material such as, but not limited to, those listed in Schedule “B suitable
for the manufacture of optical media;

d

(m) Mastering — the act or busi of p ing a per made of glass, metal or other material,
intended for the manufacture of optical media;

(n) Optical Media — a storage medium or device in which information, including sounds and or images or
software code, has been stored, either by mastering and/or replication, which may be accessed and
read using a lens scanning mechanism employing a high intensity light source such as laser or any
such other means as may be developed in the future. The term shall include, but not be limited to
those listed in Schedule “C:,

(0) OMB — the Optical Media Board;

(p) Replication — the process of manufacturing optical media by reproducing or generating copies of the
i injecti Idii hine or other forms of replicating equipment.

per in an inj

(q) Source Identification Code or SID Code — a system of codes to idcn!ify the source of all optical media
mastered, manufactured, or replicated by any establishment or entity.



Rule 3- Coverage
Secl:t_ion.l. ?over:_nge. - The authority of the OMB shall cover the entire territory of the Republic of the
Philippines including the economic zones as defined in these Rules and in R.A. 7916.
Title I1 - LICENSING AND REGULATION
Rule 1 - Registration

Secction 1. Registration. - Any person, cstablishment or entity shall, prior to engaging in onc
or more of the businesses or activitics enumerated hereunder, register with the OMB:

(a) Importation, exportation, or acquisition of optical media;

(b) Importation, exportation, acquisition, sale or distribution of manufacturing equipment, parts and
accessories and manufacturing materials used or intended for use in the mastering, manufacture or
replication of optical media;

(c) Possession or operation of manufacturing equipment, parts and accessories;

(d) Possession, acquisition, sale or use of manufacturing materials for the mastering, manufacture or
replication of optical media;

(¢) The mastering, manufacture or replication of optical media; and
(f)  Offering to the public with intent to profit the use of optical disc writers and re-writers.

Section 2. Registration Fee. - Any person, establishment or entity applying for registration shall fill up
the prescribed form and pay the corresponding registration fee which shall be fixed by the OMB.

Section 3. Effectivity and Lapse of Registration. - The registration shall be valid and effective for as
long as the registrant shall apply for and continue to renew his license and shall lapse after one year from
his failure to renew the same.

Rule 2 - Licensing

Section 1. Licensing. — Apart from the registration with the OMB, as required in the preceding Rulc, any
person, establishment or entity shall, prior to engaging in one or more of the businesses or activities
enumerated in the preceding Rule, secure the appropriate commercial license or licenses from the OMB.

Section 2. Licensing Regarding Optical Media. - Every application for importation, exportation, or
acquisition, of optical media, or for the mastering, manufacture or replication of optical media, shall
include the following, and such other information, as the OMB may require:

(a) In the case of audio content, the title of the album, the names of the featured recording artists and
the title of each work recorded;

(b) In the case of computer or entertainment software, the name of the software program and the name
of the software publisher;



(c) Inthe case of audio-visual content, the main title of the work and of cach audio-visual work;

(d) In the case of other works, such as literary or other multimedia works, the title of the work and the
name of the publisher;

(¢)  Any Source Identification Code (SID Code) that appears on each optical media;

(f)  Name and address of the consignor, and, if different, name and address of the seller;

(g) Name and address of the consignee, and if different, name and address of the purchaser;
(h)  Total quantity of each title in optical media to be exported;

(i)  Total quantity of cach production part title to be imported or exported; and

(j)  Estimated date of import or export.

Section 3. Licensing Regarding Manufacturing Equip - Every application for the importation,
exportation, acquisition, sale, distribution, possession or operation of manufacturing equipment, parts and
accessories, used or intended for use in the mastering, manufacture or replication of optical media, shall
include the following, and such other information, as the OMB may require:

(a) Make, model and serial number, if applicable, and description of the equipment;

(b,

~

Quantity of each piece of equipment to be imported or exported;
(c) If the equipment is a mould, a signal processor or a laser beam recorder,

(i) whether each such piece of equipment has been modified to apply a SID Code, and
(ii) if so, the SID Code that each such piece of equipment has been modified to apply.

(d) Name and address of the consignor, and, if diffcrent, name and address of the seller;

(¢) Name and address of the consignee, and if different, name and address of
the purchaser; and

(f) Estimated date of import or export.
Section 4. Licensing Regarding Manufacturing Materials. - Every application for the importation,
exportation, acquisition, sale, distribution or possession of manufacturing materials, uscd or intended to

be used for the mastering, manufacture or replication of optical media, shall include the following, and
such other information, as the OMB may require:

(a) Make, product code and description of the manufacturing materials;
(b) Quantity of the manufacturing materials to be imported;
(c) Name and address of the consignor, and, if different, name and address of the seller;

(d) Name and address of the consignee, and, if different, name and address of the purchaser; and



(€) Estimated date of import or export.

Section 5. Licensing Fee. - The OMB shall issue ial license or li to qualified appli
upon payment of a fee as fixed by the OMB.

Section 6. Surcharges and Penaltics. - Surcharges and penalties, as fixed by the OMB, shall be imposed
for late renewal of a commercial license.

Scction 7. Conditions Precedent. -

(@) The licenses issued by the OMB for the mastering, manufacture, replication, importation or
exportation of optical media arc conditions precedent for securing the necessary business permits,
licenses or registration from the appropriate authorities.

(b) The licenses issued by the OMB shall be a necessary condition for the release of any optical media,
manufacturing equipment, parts and accessories, and materials intended for use in mastering and/or
manufacturing optical media, from customs or economic zones ising ind d laws.

p

Section 8. Form and Term of Commercial License. - Every license shall be in a form prescribed by
the OMB and shall be valid for a period of not more than three (3) years, and subject to such conditions
and requirements as the OMB may impose.

Section 9. A ic C llation of permits, license or registration. — Failure to register and obtain
a license from the OMB shall automatically cancel any permit, license or registration issued by any
national or local government unit, agency or office.

Section 10. Amendment of Commercial License. - Upon meritorious grounds, the OMB may
amend a license upon application made by the license holder in accordance with the Act or these Rules.

Section 11. General Terms and Conditions of a Commercial License. - Every license issued by the
OMB shall, where applicable, be subject to the following terms and conditions:

(a) The license holder undertakes that he shall comply with all requirements imposed by the OMB
pursuant to the Act and these Rules;

(b) The license holder undertakes that he shall keep and maintain for a period of at least five (5) years
true and complete records of all activities related to the conduct of its busi and produce such
records and samples of optical media from each mastering, manufacturing or replicating, as well as
duplicating line, as required by the OMB;

(c) The license holder undertakes that he shall voluntarily allow inspection of his business premises at
any time, with or without prior notice;

(d) The license holder represents that he or, in the casc of juridical persons, any of its officers, directors,
managers, shareholders, or partners, has not been convicted by final judgm.em of any offense
punishable under the Act, these Rules or any law relating to the protection of intellectual property

rights;



(e) The license hold_er represents that the application does not involve a place, location or premises where
an offense punishable under the Act, these Rules or under any law relating to the protection of

inlcll_eclual property rights has been committed: Provided, That the offenders have been finally
convicted of such offense;

o The licepse.holder represents that he has not fumished thc OMB with any false or misleading
information in connection with any application for or renewal of a license.

(g) The .lice.nse holder undertakes that he shall not engage in the mastering, manufacture, replication or
dupllce.mon, sale or distribution of any optical media containing intellectual property, except with
authority or consent of the owner thereof; or his duly authorized representative;

(h) Any viol«::lion of any of these General Terms and Conditions shall be a ground for suspension and/or
cancellation of the license, and imposition of fincs and other penalties, as may be determined by the
OMB.

Scction 12. Specific Terms and Conditions of Commercial License/s to Master, Manufacture,
Replicate or Duplicate Optical Media. — In addition to the terms and conditions provided in the
preceding Section, a Commercial License to Master, Manufacture and/or Replicate optical media shall
provide that, prior to servicing any job order for the mastering, manufacture, replication or duplication of
optical media by any customer with respect to any copyrighted content, the license holder shall verify that
said customer is authorized to use said content, by performing steps including, but not limited to the
following:

(a) To require the customer to identify the copyrighted material and other intellectual properties to be
used on the optical media ordered, or on any accompanying packaging thereof; and provide
documentary evidence of the customer’s authority;

(b) In cases where the customer is unable to provide such documentary evidence, or there are
circumstances relating to the order that may reasonably give rise to suspicion that the customer may
not have been authorized, to confirm such authority by contacting directly the owners, or their
representatives, of the copyrighted material and other intellectual properties to be used on the optical
media ordered, or on any accompanying packaging thereof;

(c) To ensure that the identity of the copyrighted material and other intellectual properties to be used on
the optical media ordered, or on any accompanying packaging thereof corresponds with the
information supplied by the customer; .

(d) To ensure that the customer’s order shall not violate the terms of the authority or license granted to

him if and when the license holder performs the mastering, manufacture, replication or duplication.

Rule 3 - Grounds for Non-issuance or
Non-renewal of Commercial License

Section 1. Grounds for Non-issuance or Non-renewal of Commercial License. - The OMB may refuse
to grant a license, or to renew a license, upon any of the following grounds:



(@) The applicant has failed to comply with any requirement imposcd by the OMB pursuant to the Act
and these Rules;

(b) The applican'l or, in‘the case of juridical persons, any of its officers, directors, managers, shareholders,
or partners, is convicted by final judgment of an offense punishable under the Act or any law relating
to the protection of intellectual property rights;

(c) The application invqlves a place, location or premises where an offense punishable under the Act or
under any law relating to the protection of intellectual property rights has been committed: Provided,
That the offenders have finally been convicted of such offense;

(d) The applicant has furnished the OMB with any false or misleading information in connection with any
application for or renewal of a license; or

(e) The applicant has been previously issued a license that has been cancelled for cause within
the preceding five (5) years from the date of the application.

Section 2. Period to Decide on Applications. - The OMB shall decide whether or not to grant or renew a
license within fifteen (15) working days from the filing of the application. An application is considered
filed when all requirements for the application have been submitted to the OMB.

Rule 4 - Grounds for Suspension or Cancellation
of Commercial License

Section 1. Grounds for Suspension or Cancellation of C cial License. - The OMB may, motu

proprio or upon motion of any interested party, afier notice and hearing, suspend or cancel a license on
any of the following grounds:

(a) When the license holder has ceased to engage in the activities authorized under the license or in the
place, location or premises indicated in the license;
(b) When the license holder has been convicted of an offense under this Act or under any other law

relating to the protection of intellectual property rights; ) . ]
(c) When the license holder is in breach of, or is unable to comply with any of the conditions prescribed

in the license; . .
(d) When any of the grounds enumerated under Section 1, Rule 3, Title 11 is present.

Section 2. Vol y Suspension or Cancellation of Commercial License. - The OMB may, motu
praprio, suspend or cancel a license when requested by the license holder;

Rule 5 - Provisions C to Licensing and Registration

"

Section 1. Scparate Registration and Licensing. - Those engaged or i to cngag;e in more than
N . . h . e et
one of the activities enumerated in the preceding sections and/or or intend to in




more than one location shall separately register with and secure the license from the OMB for every
business activity at each place of business.

S.eclion 2. Conduct of Business in Different Locations. - No business activity registered with and
licensed l?y tbe OMB for a specific place of business shall be conducted in any place and/or location other
than that indicated in the license, without the prior written approval of the OMB.

Section 3.. Display of License. - The registration and license issucd by the OMB shall be prominently
and conspicuously displayed at the designated place of business.

S .' '4. Submi of Infor ion. — To determine the qualifications and fitness of applicants for
registration and/or license, OMB shall require the submission of such information, as the OMB may
require.

Section 5. New or Change in Information. - The license holder shall, within fifteen (15) working days,
inform the OMB in writing of any new information or change in the previously submitted information as
required in the preceding section.

Rule 6 — Inspections

Section 1. Inspections. - The OMB shall, on the strength of Inspection Orders duly signed by the
Chairman or his duly authorized representative, conduct inspections of commercial or business

blish or entities including those within the cconomic zones, engaged in the activities enumerated
in Section 1, Rule 1, Title Il of these Rules, to determinc and enforce compliance therewith.

Section 2. Conduct of Inspecti - As and when warranted, said inspections shall be conducted by
organic or deputized agents of the OMB or in coordination with other competent agencies of the
government, at any time, with or without prior notice to the establishment or entity concerned.

Section 3. Employment of R ble Force during Inspections. - The OMB may employ reasonablc
force during inspections in the event that the responsible person or persons of such establishment or entity
sought to be inspected evades, obstructs, or refuses such inspection. For this purpose, the agents of the
OMB shall be considered agents of persons in authority;

Rule 7 - Preventive Custody

Section 1. Preventive Custody. - When there is reasonable ground to believe that a violation of the Act
or of these Rules has been c« itted, is being itted or is about to be committed, the OMB shall

take into preventive custody all optical media and/or material or equip luding parts, ics
and paraphernalia subject of such violation for further investigation.
Section 2. L of Receipt. - The OMB personnel or agent taking preventive custody of the

properties referred to in the preceding section shall issue a detailed receipt to the owner or holder of said
properties.

Section 3. Return of Property. - Properties taken into preventive custody shall be retumned to their
owner or holder within thirty (30) days from the date of the mking‘ into preventive cuslc‘x.iy unlf:ss
appropriate criminal or administrative complaint has been instituted against the persons or entitics which
appear (o be liable for the offense or violation of the Act or these Rules.



Scc(ion' 4. Duc Process. - In appropriate proceedings, the owner or holder of the subject
properties shall be afforded ample opportunity to prove to the OMB that said properties are not
subject of any offense or violation of the Act or these Rules.

Rule 8 — Reportorial Requirements
Section 1. Kceping of Records. -  All persons, establishments and entities engaged in the activities

enumerated in Section 1, Rule 1, Title II of these Rules shall keep and maintain for a period of five (5)
years true and complete records of all activities related to the conduct of business.

Section 2. Nature of Records relating to Manuf: ing Equip and Manuf: ing Materials.
— The records referred to in the preceding Section shall include the following, and such other matters, as
the OMB may require:

a) Every purchase, lease, sale, disposal or other transaction relating to any manufacturing equipment, the
import or export of which requires a license under these Rules, specifying the following:

(i) make, model and serial number of the equipment;

(ii) SID Code, if any, which the equipment has been adapted to apply;

(iii) date and nature of each transaction;

(iv)  name and address of the party with whom the transaction was entered into;

) if the manufacturing equipment had, at any stage, been imported or exported, the
license application receipt number in respect of such import or export; and

b) Every purchase, lease, sale, disposal or other transaction relating to any manufacturing materials used
in the manufacture of optical media, the import or export of which requires a licensc under these Rules,
specifying the following:

(i) make, product code or name;

(ii) date of each transaction;

(iii)  name and address of the party with whom the transaction was entered into;

(iv)  if the manufacturing materials had, at any stage been imported or exported, the
license application receipt number in respect of such import or export.

Section 3. Nature of Records relating to Job Orders for the Mastering, Manufacture, Replication
or Duplication of Optical Media. — The records referred to in Section 1 shall include the following, and
such other matters, as the OMB may require.

Every job order received by the license holder for the manufacture or duplication of optical media,
stampers and/or masters shall be evidenced by the following records:

(a) duplicate originals of Job Orders;

(b) name and address of each Customer. In case the order is placed by a representative or agent, name
and address of the principal;

(c) job number(s) assigned by the license holder to the order.

(d) full description of the content of the optical media or production part that has been ordered,
specifying:



(i) in the case of audio content, the title of the album, the names of the featured
. recording artists and the title of each work recorded;
(i) in the case of computer or entertainment software, the name of the software program
and the name of the software publisher;
(iii) in the case of audio-visual content, the title of each audio-visual work; and
(iv) in the casc of other works, such as literary or other multimedia works, the title of the
work and the name of the publisher.

(e) date the order was fulfilled and the quantity of optical media or stampers and masters supplied in
respect of each title.

(f) address to which the optical media or stampers and masters were consigned, together with copies of
all shipping documents.

(g) information whether the optical media or stampers and masters werc exported, and if so, the license
application receipt number in respect of such export, unless this is not reasonably obtainable by the
license holder.

(h) copies of all invoices and details of the customer’s method of payment, including bank or credit card
details, where applicable.

(i) copies of all documents supplied by the customer to show its authority to make the job order;

(§) record of all steps taken by the license holder to verify the claim by the customer that he is so
authorized.

Every production undertaken by the license holder shall be evidence by the following records:
(a) job number.

(b) date of each production run and whether the production was of stampers and masters or manufactured
optical media.

(c) quantity of good copies of each optical disc title produced.
(d) quantity of reject copies of each optical disc title produced.
(€) quantity and title of optical media remaining in stock.

(f) quantity, date of delivery and Source Identification Code or SID Codes of any discs or stampers and
masters that were produced by a subcontractor, and the name and address of the subcontractor.

(g) weight of reject discs produced.

(h) weight of reject discs disposed of.

Section 4. Production or Submission of Records. - The OMB may, at any time, require, said persons,
establishments and entities to cause the production and submission of such records to the OMB.




Sccliqn S. Submission' pf Samples. - The OMB may, at any time, also require said persons,
eslabl.lshr‘nen(s and entities to submit samples of optical media and other products for forensic
examination and investigation.

Title I - SOURCE IDENTIFICATION CODES
Rule 1 - Mandatory Use of SID Codes

Section 1 Adoption of IFPI Codes. - For purposes of these Rules, the OMB hereby adopts the Source
Identification Code System devised by Philips Intellectual Property and Standards Office (PIPSO), and
administered by the Intemational Federation of the Phonographic Industry (IFPI), or such other
acceptable standard as the OMB may, in the future, deem necessary.

Scction 2. Mandatory Use of SID Codes in Manuf; ing Equip - All mastering, stamping,
mould equipment and other such devices, as may be determined by the OMB, shall bear, carry or
incorporate a Source Identification Code (SID Code) which shall be assigned by the OMB. All persons,
establishments or entities who shall import, export, acquire, possess, operate, sell or distribute the same
shall comply or ensure compliance herewith.

Scction 3. Mandatory Use of SID Codes in Optical Media. —Each and every optical disc,
manufactured, mastered or replicated in and/or exported from the Philippines, shall bear the SID Code.
All persons, establishments or entities who shall sell, trade, distribute, export or possess, for the purpose
of sale, trade, distribution or cxport, optical discs factured, mastered or replicated in the Philippines,
shall comply or ensure compliance herewith.

Section 4. SID CODE Specifications. - The specifications for the SID Code shall be as provided in
Schedule “D”.

Title IV — ADMINISTRATIVE OFFENSES AND PENALTIES
Rule 1- Offenses And Penalties
Section 1. Administrative Sanctions. - Without prejudice to the filing of criminal or civil actions in

appropriate cases, the OMB shall file administrative complaints against and impose administrative
penalties in the following cases:

(a) Closure of establist conf ion of facturing equip parts, materials or optical media
products and/or a fine of not less than Php 300,000.00, but not more than Php 1,500,900.00, shall be
imposed upon any person, establishment or entity who shall commit any of the following:

(i) Engage in one or more of the businesses or activities enumerated under Section 1, Rule 1,
Title LI, without registering with and/or securing a license from the OMB. Provxd_ed,
that, the conduct of any business activity in any place other lhgn lt_|e place or loa‘mon
registered and licensed by the OMB, shall be deemed as engaging in the said busn'ness
or activity without the necessary registration or license, as the case may be.; Pm_vnded,
further, that any person, establishment or entity who fails to renew an expired llcﬂ:lse
within thirty (30) days from the date of expiration shall be penalized under subsection

@), or



(ii) Employ fraud or misreprescntation or otherwise fumnish the OMB with any false or

misleading information in connection with any registration statement or application
for or renewal of a license.

(b) Closure of eslablist'lmcnl, confiscation of manufacturing equipment, parts, materials or optical media
products, cancellation or suspension of license and/or a fine of not less than Php 300,000.00, but not
more than Php 1,500,000.00, shall be imposed upon any person, establishment or entity who, charged

with the obligation to install, affix or adopt the SID Code assigned by the OMB, shall commit any of
the following:

(i) Fail to comply therewith;

(ii) AfTix or install false, falsified, imaginary or unauthorized SID or other codes;

(iii)  Deface, remove, erase. obliterate the SID or other codes on manufacturing
equipment, parts or optical media;

(iv)  Affix or install or appropriate the SID Code, and/or other codes that have been
assigned by the OMB to another person;

() Having been assigned and authorized SID Code by the OMB, allow or authorize
another person, establishment or entity to use, affix or install such codes in the
latter’s manufacturing equipment, parts or optical media products;

(c) Closure of establishment, confiscation of manufacturing equipment, parts, materials or optical media
products, cancellation or suspension of license and/or a fine of not less than Php 300,000.00 but not
more than Php 1,500,000.00 shall be imposed upon any person, establishment or entity who, by
himself, or through another, cause the duplication, mastering, manufacture or replication of any

intellectual property in optical media intended for ial profit or p iary gain without
authority or consent of the owner thereof.

(d) Closure of the establishment, confiscation of facturing equip parts, facturing materials
or optical media products, ies and paraphemnalia and/or a fine of not more than twice the

value of the products produced but, in no case less than Php 500,000.00, shall be imposed upon any
person, establishment or entity who, being licensed to engage in the duplication, mastering,
manufacture or replication of optical media, knowingly renders the service to any person, in respect
of any intellectual property, who does not have the consent by the owner of the intellectual property
or his representatives or assigns. Provided, that for this purpose, any person, establishment or entity
that is licensed by the OMB to engage in the abovementioned activities shall be considered to have
acted in good faith in respect of any transaction entered into by hirp in respect to }he preceding
paragraph, if he notifies the OMB in writing of such transaction wilh'm five (5) working days from
receipt of the job order, furnishing to the OMB all material information thereof, as specified under
Section 3, Rule 8, Title II;

(e) Suspension of operations of the establishment for a period o_f not less than three (3) rflonlhs, but not
more than six (6) months, confiscation of facturing equip parts, facturing or
optical media products, accessorics and paraphernalia and/or a fine of not less than Php 100,000.00

but not more than Php 500,000.00, shall be imposed upon any person, cstablishment or entity who
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shall evade, obstruct, or refuse or cause to evade, obstruct, or refuse any inspection by the OMB or

any of.ils duly authorized agents or deputies, after being duly informed of the order to conduct such
inspection.

Suspension of operations of the establishment for a period of not less than three (3) months, but not
more than six (6) months, confiscation of manufacturing equip parts, facturing materials or
optical media products, accessories and paraphernalia and/or a fine of not less than Php 100,000.00,
but not more than Php 500,000.00, shall be imposed upon any person, establishment or entity who
shall refuse to comply with a preventive custody order, or otherwise refuse, to surrender to the OMB
for preventive custody any or all optical media and/or matcrial or equipment, including parts,
accessories and paraphemalia, afier having been duly informed of the order for preventive custody.

(g) Suspension of operations of the establishment for a period of not less than three (3) months, but not

more than six (6) months and/or a fine of not less than Php 100,000.00, but not more than Php
500,000.00, shall be imposed upon any person, establishment or entity who shall:

(i)  fail to keep and maintain for a period of at least five (5) years true and complete records
of all activities related to the conduct of business;

(ii) fail to produce or cause the production and submission of such records to the OMB
within a reasonable period of time after notice, as and when required;

(iii)  fail to submit samples of optical media and other products within a reasonable period
of time after notice, as and when required.

(h) Suspension of operations of the establishment for a period of not less than one (1) month, but not

0}

more than three (3) months, confiscation of optical media products accessories and paraphernalia
and/or a fine of not less than Php 50,000.00, but not more than Php 100,000.00, shall be imposed
upon any person, establishment or entity who shall knowingly possess optical media produced in
violation of the Act and/or these Rules, for the purpose of sale, rental, distribution or any other
commercial purpose or with the intent to profit. Possession under this section shall be deemed for “the
purpose of sale, rental, distribution or any other commercial purpose” if the person, e_slablishm.ent. or
entity shall have in its possession of at least three (3) pieces of meditf containing the similar
copyrighted content, or at least 6 pieces of media containing dissimilar copyrighted content.

Suspension of operations of the establishment for a period of not less than one (1) month, but not
more than three (3) months, confiscation of optical media products, accessories and paraphemalia
and/or a fine of not less than Php 50,000.00, but not more than Php 100,000.00, shall bc 1mposed
upon any person, establishment or entity who §hall engage in l.hc salg, rental,. dlsmbuno!l,
importation, exportation of, or any other commercial activity involving optical media that are in
violation of this Act.



() A fine of not less than Php 5,000.00, but not more than Php 50,000.00, shall be imposed upon any

person, establishment or entity who shall fail to renew his commercial license within thirty (30) days
from the date of expiration thereof.

(k) A fine of not .less than Php !,000.00, but not more than Php 5,000.00, shall be imposed upon any
person, establishment or entity who shall fail to prominently display the registration and license
issued by the OMB at the designated place of business.

Section 2. For S ‘_ q .andlor rep ] offenses — Closure of the establishment, confiscation of
manufacturing malcpals, equipment, parts, accessories and paraphemalia, cancellation of license and/or a
fine not less than twice the amount prescribed for the offensc.

Secti 3..I)uu ination of Administrative Penaltics. - In imposing administrative penalties, the OMI3
shall consider the size of the operations of the offender, the value of the articles involved, and the period
of the violation.

Title V- TRANSITORY PROVISIONS

Rule 1- Regulation of Magnetic Media

Section 1. Application of these Rules to Magnetic Media. — Except as hereinafier provided, Title Il of
these Rules shall apply to the regulation of magnetic media. Where the phrase “optical media” occurs,
the phrase “magnetic media” shall be substituted. All refe 0 “ facture”, “ facturing
equipment, parts, materials” are decmed deleted.

Section 2. Registration and Licensing. — In lieu of the provisions of Section 1, Rule 1 and Section 1,
Rule 2 of Title 11, any person, establishment or entity shall, prior to ing in the importation,
exportation, acquisition, or duplication of magnetic media, register with and apply for a license with the
OMB.

Section 3. Administrative Offenses and Penalties relating to Magnctic Media. - Without prejudice to
the to the filing of criminal or civil actions in appropriate cases, the OMB shall file administrative
complaints against and impose administrative penalties in the following cases:

Tnd;

(a) Closure of establishment, confiscation of duplicating equip 2 s, ies and
paraphemalia and/or magnetic media products and/or a finc of not less than Php 300,000.00, but not

more than Php 1,500,000.00, shall be imposed upon any person, establishment or entity who shall:

" n

r duplication of ic media

(i) Engage in the importation, exportation, acq i o agr

without registering with and/or securing a license from the OMB. Provided, that, the
conduct of any business activity in any place other than the place or location
registered and licensed by the OMB, shall be deemed as engaging in the said busincss
or activity without the necessary registration or license, as the case may be; Provided,

further, that any person, establishment or entity who fails to renew an cxpired liccasc



E/)i(hin thirty (30) days from the date of expiration shall be penalized under subsection
, or

(ii) Er.nploy. fraud or misrepresentation or otherwise furnish the OMB with any false or
misleading information in connection with any registration statement or application
for or renewal of a license.

(b) Closure of establishment, confiscation of magnetic media products, cancellation or suspension of
license and/or a fine of not less than Php 300,000.00 but not more than Php 1,500,000.00 shall be
imposed upon any person, establishment or entity who, by himself, or through another, cause the
duplication of any intellectual property in magnetic media intended for commercial profit or
pecuniary gain without authority or consent of the owner thereof.

(c) Closure of the establishment, confiscation of duplicating equipment, including parts, accessories and
paraphemalia or magnetic media products and/or a fine of not more than twice the value of the
products produced but, in no case less than Php 500,000.00. shall be imposed upon any person,
establishment or entity who, being licensed to engage in the duplication of magnetic media,
knowingly renders the service to any person, in respect of any intellectual property, who does not
have the consent by the owner of the intellectual property or his representatives or assigns. Provided,
that for this purpose, any person, establishment or entity that is licensed by the OMB to engage in the
abovementioned activity shall be considered to have acted in good faith in respect of any transaction
entered into by him in respect to the preceding paragraph, if he notifies the OMB in writing of such
transaction within five (5) working days from receipt of the job order, furnishing to the OMB all
material information thereof, as specified under Section 3, Rule 8, Title II;

(d) Suspension of operations of the establishment for a period of not less than three (3) months, but not
more than six (6) months, confiscation of duplicating equip luding parts, ies and
paraphemnalia or magnetic media products and/or a fine of not less than Php 100,000.00 but not more
than Php 500,000.00, shall be imposed upon any person, establishment or entity who shall cvade,
obstruct, or refuse or cause to evade, obstruct, or refuse any inspection by the OMB or any of its duly
authorized agents or deputies, after being duly informed of the order to conduct such inspection.

(e) Suspension of operations of the establishment for a period of not les_s than_ three (3) months, })ut not
more than six (6) months, confiscation of duplicating equip luding parts, jes and
paraphernalia or magnetic media products and/or a fine of not less than Php 10_0,000.00, but not more
than Php 500,000.00, shall be imposed upon any person, establishment or entity who shall reﬁ.lse. to
comply with a preventive custody order, or otherwise m‘fusc, 10 surnender.to the OMB for preventive
custody any or all magnetic media or equip i n luding parts, ies and paraphemalia, after
having been duly informed of the order for preventive custody.




(f) Suspension of operations of the establishment for a period of not less than three (3) months, but not
more than six (6) n!onlhs and/or a fine of not less than Php 100,000.00, but not more than Php
500,000.00, shall be imposed upon any person, establishment or cntity who shall:

(i) failto keep_ anFl maintain for a period of at least five (5) years true and complete records
of all activitics related to the conduct of business;

(ii) fa_il !o produce or causc the production and submission of such records to the OMB
within a reasonable period of time after notice, as and when required;

(iii) fail to submit samples of magnetic media and other products within a reasonable period
of time afler notice, as and when required.

(g) Suspension of operations of the establishment for a period of not less than one (1) month, but not
more than three (3) months, confiscation of duplicating equip including parts, ies and
paraphernalia or magnetic media products and/or a fine of not less than Php 50,000.00, but not more
than Php 100,000.00, shall be imposed upon any person, establishment or entity who shall knowingly
possess magnetic media produced in violation of the Act and/or these Rules, for the purpose of sale,
rental, distribution or any other commercial purpose or with the intent to profit. Possession under this
section shall be deemed for “the purpose of sale, rental, distribution or any other commercial
purpose” if the person, establishment or entity shall have in its possession of at least three (3) pieces
of media containing the similar copyrighted content, or at least 6 pieces of media containing
dissimilar copyrighted content.

(h) Suspension of operations of the blist for a period of not less than one (1) month, but not
more than three (3) months, confiscation of duplicating equipment, parts and paraphemalia or
magnetic media products and/or a fine of not less than Php 50,000.00, but not more than Php
100,000.00, shall be imposed upon any person, establishment or entity who shall engage in the sale,
rental, distribution, importation, exportation of, or any other commercial activity involving magnetic
media that are in violation of this Act.

i) A fine of not less than Php 5,000.00, but not more than Php 50,000.00, shall be imposed upon any
person, establishment or entity who shall fail to renew his commercial license within thirty (30) days
from the date of expiration thereof.

A fine of not less than Php 1,000.00, but not more than Php 5,000.00, shall be imposed upon any
person, establishment or entity who shall fail to prominently display the registration and license
issued by the OMB at the designated place of business.

=
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Section 4. Sub t and/or rep d offe - Closure of establishment, confiscation of duplicating
equipment, including parts, accessories and paraphemalia and/or magnetic media products, cancellation
of license and/or a fine of not less than twice the amount prescribed for the offense.




Scction 5. Determination of Administrative Penalties. - In i ing administrative penalties, the OMB

shall consider the size of the operations of the offender, the value oﬁhe articles mvolved and the period
of the violation.

Rule 2 - Classification of Motion Pictures and Cinematographic Works For Home viewing.

Section 1. The function of classification for audience suitability of motion pictures and cinematographic
works in optical media shall be transferred to the Movie and Television Review and Classification Board
(MTRCB) on or before 31 May 2005.

Rule 3 - Registration and Li ing of Existing Busi Establish ts or Operations

Section 1. Registration and Licensing of Existing Establishments. - All existing establishments or
entities engaged in activities enumerated in Section 1, Rule 1, Title II, whether or not registered with or
licensed by the Videogram Regulatory Board pursuant to Pres. Decree No. 1987, shall, within thirty (30)
calendar days from the effectivity of these Rules, register with and sccure the necessary licenses from the
OMB.
Title V - Final Provisions

Section 1. Separability Clause. - If any section or provision of these Rules shall be held to be invalid,
the remaining provisions shall remain in full force and effect as completely as if the part held invalid had
not been included therein.

Section 2. Effectivity. — These Rules shall take effect fifteen (15) days after publication in a
newspaper of general circulation.

Schedule “A”
List of Manufacturing Equipment for Optical Media
Direct Stamper Recording System,
DVD upgrade kits.

Electro forming equipment that make stampers,



g?:;pmenl for Coating Laser Sensitive Substance on Compact Disc or Recordable Compact

Equipment for spin coating glass, masters with a photo resistant laycr
Equipment for spin coating optical media with lacquer coating,
Glass or polymer masters
Injection molding machinery,
Integrated optical disc replication lines,
Laser Beam recorders,
Metalizers for applying reflective layers to optical media,
Moulds and components thereof.
Signal processing system for Laser Beam Recorder,
Stamper or other metal parts (or parts made of other materials)
And/or other equipment, part, accessories as may be determined by the OMB
Schedule “B”
List of Manufacturing Material for Optical Media
Any material, such as, but not limited to, optical grade polycarbonate or polycarbonate
substitutes with physical properties suitable for the manufacture of optical media. Suitability
shall be measured by a melt flow index (MFI) which shall be determined by the OMB.
Unless otherwise determined, polycarbonate or polycarbonate substitutes with MFI of not

less than 45 grams per ten (10) minutes at 300 degrees Celsius at 1.2 kilogram load shall be
considered as suitable as manufacturing material, for purposes of these Rules.

Schedule “C”

Types of Optical Media

CD (compact disc),

CD-A (compact disc digital audio),

CD-I (compact disc — interactive),



CD-P (compact disc - photo),

CD-R (compact disc recordable),

CD-ROM (compact disc read-only memory,

CD-RW (compact disc rewritable),

CD-WO (compact disc write once),

CVD (China video disc),

DVD (digital versatile disc),

DVD-RAM (digital versatile disc random access memory),

DVD-ROM (digital versatile disc read-only memory),

EVD (enhanced versatile disc),

LD (laser disc),

MD (mini disc),

SACD (Super audio compact disc),

SVCD (super video compact disc),

VCD (video compact disc),

or any technical variation thereof, now known or to be known in the future;

Schedule “D”

Technical Specifications of the Source Identification Code
The Source Identification (SID) Codes devised by the Philips Intellectual Property and Standards
Office (PIPSO) and administered by the International Federation of the Phonographic Industry
(IFPI), is adopted by the OMB, for purposes of these Rules.
Its technical specifications are as follows:

(a) The Mould Code

e Each Mould SID Code shall consist of the digits “IFPI” followed by a four or five digit
code. The last two digits of the code are to be allocated by the license holder who shall



ensure that each mould under his control, including spare moulds, has a unique SID
Code. T.he ﬁrs_l two or three digits, as the case may be, will be issued by the OMB and
shall uniquely identify the license holder.

Example: A Mould SID Code of “IFPI AQIxx" may be issued by the OMB to an
applicant for a license. The digits “A01” are unique to the license holder. The
license holder must then use the last two digits to allocate a unique code for each
mould. The code for the first mould might be IFPI A0100, the code for the second
“IFPI1 A0101”, and so on. Using alph ic digits isting of the bers 0
through 9 and the letters of the Western alphabet A through Z, excluding “I”,
“0", “S” and “Q", the license holder has the ability to allocate unique codes to
1,024 different moulds.

The Mould SID Code shall be etched on the mirror block of each mould, so that the
Mould SID Code is moulded on the read-out, or play surface of each disc during the
manufacturing process.

The Mould SID Code shall not be etched on any easily removable part, or applied to the
other (stamper) side of the disc (see Fig.1, Schedule 1).

The Mould SID Code shall be positioned at a radius of between 7.5 mm and 22 mm from
the center of the disc.

The Mould SID Code shall have a character height of between 0.5mm and 1.0mm.

The Mould SID Code shall be etched to a depth of between 10 to 25 microns and shall be
legible throughout the lifetime of the mould.

The Mould SID Code shall read from left to right when viewed from the read-out, or play
side of the disc (see Fig.1, Schedule 1).

The digits “IFPI” shall be in upper case characters and may have either a linear or a radial
layout.

Additional Requirements for High-Density Optical Disc Formats (E.g., SACD, DVD)

The Mould SID Code shall not be placed in an area that obscures the Mastering SID
Code, or any user defined characters.

The Mould SID Code shall be imprinted on all substrates whether containing valid
programme content or not, including blank discs and recordable discs.

The Mould SID Code shall not be imprinted in the clamping area.

The Mould SID Code must be readable from lefi to right when viewed from the outside



surfaces of the disc.

g)l;?gr;:;:% :lf;, fhc Mould Code for decorative purposes is permissible on a high density

(b) The Mastering, or LBR, SID Code

Each Mastering SID Code that is issued will consist of the digits “IFPI” followed by a
four, five or six digit code commencing with the letter “L”. A license holder will be
15§ued a batch of sequential codes and must allocate a unique code to each separate
Signal Processor or Laser Beam Recorder, depending on which piece of mastering
equipment has been modified to apply the SID Code, under his control.

The Mastering SID Code shall be added to the matrix band of the master during exposure
on the Laser Beam Recorder. All subsequent stampers and masters (including mothers
and stampers) and all discs manufactured from that master shall then bear the Mastering
SID Code.

The Mastering SID Code shall be positioned at a radius of between 18.0 mm and 22 mm
from the center of the disc.

The Mastering SID Code shall have a minimum character height of 0.5 mm.
The Mastering SID Code shall be located in a metallized region of the disc.
The Mastering SID Code shall be legible without magnification.

The Mastering SID Code shall read from left to right when viewed from the read-out, or
play side of the disc (see Fig.1, Schedule 1).

The Mastering SID Code shall be installed in either the fimware of the Laser Beam
Recorder (i.e. the software that forms an intrinsic part of the machinery and is not readily
accessible by the operator of the facility) or embedded in the system controller (i.e. the
signal processing system that controls the operation of the LBR) in such a way that the
operator of the system is not able to alter the code.

It is recommended that the space allocated exclusively for the Mastering SID Code
(determined by the user and LBR supplier) shall consist of an arc of 30°. The Mastering
SID Code shall be clearly separate from other features.

Additional Requirement for High-Density Optical Disc Formats (E.g., SACD, DVD)
The Mastering SID Code must not be obscured by the stack ring.

Variations for Different High-Density Disc Formats



e For the siflgle. layer, single side disc: If the dummy side of the disc is made from a scrap
program disc, it shall bear the SID Code, even if not metallized.

o For the dual layer, single side disc: The Mastering SID Code must be recorded for both
Layer 1 and Layer 0. At least onc of the Mastering SID Codes (for cither Layer 1 or
Layer 0) must be clearly visible.

o For the single layer, double side disc: The Mastering SID Codes must be recorded on

bol}! s}dcs of the disc. It is desirable that both Mastering SID Codes are clearly visible,
but it is acceptable if the code is obscured due to restrictions of the printed area.

Fig.1: Cross-section of an Optical Disc

Dﬁ Mastering SID Code

Polycarbonate substrate J

play side or “Read Out" surface of optical disc Mould SID Code
Figure 1
(fiat view of an optical disc)
The Mastering or LBR The Mould
rei[[alfell]z] el
;__f_;
i 2 or 3 digit Serial Number
f:s'};[n:‘g'z,b:;m plant code (for each mould on site)
Laser Beam Recorder (LBR) on site

Figure 2



Mastering or LBR SID Code

positioned between 18.0 to 22mm from
the center of the disc

minimum character height is 0.5 mm
located in the metallized region of the disc

legible without magnification
shall read from left to right on the play
1&&:50_.:‘:2:\!" —_ side of the disc

Mould SID Code
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center of the disc (except for high density

discs)

have character height of 0.5 to 1.0mm

shall read from left to right on the play
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Figure 3
(play side of an optical disc)



Appendix 6: Congress Committce Hearings on Intellectual Property Rights

e Committee on Trade and Industry Joint with the Committee on Economic Affairs dated
February 14, 1996

« Bicameral Conference Committee (Committee on Trade and Industry) dated June 2, 1997



COMMITTEE ON TRADE AND INDUSTRY J

OINT
WITH THE COMMITTEE ON ECONOMIC AFFAIRS
February 14, 1996 / pvb / VI-1

1
... the copyright system in

MR. AMADOR. (continuing)
the Philippines and the changes that we“l]l have to make
in the light of our adherence to the WTO-TRIPS agreement.

A copyright is the protection that the law extends to
the creator of literally, artistic and scientific ‘works.
This is in contrast to the protectiqn that the law gives
to so-called industrial property rights like trademarks and
patentsf Those are industrial property rights because they
have industrial application.

Well, a copyright if you reverse that, it’s ths right
to copy. Copyright is essentially Jjust the right to copy.
If you are a novel, if you produce a bill, software, if you :
create 5.software called a software program, then you are a’
creator. Okay, literary or an ethnic “work. And -
therefore as a creator you have the right to reap
benefitslof the product of your labor, your literary. And
so the law gives you the rights to copy, exclusive right
to copy or reproduce to perform your works. I1f others do
it, if they copy it without your permission, if they
reproduce or if they perform your work without your
permission, then they are committing infringement,
violating your rights and have the right to sue them.

HON. ROXAS. Is there a time period for this or what

you just pointed like 40 years or 50 years after it becomes

public ‘domain. " FJ?/



COMMITTEE ON TRADE AND INDUSTRY JOINT
WITH THE COMMITTEE ON ECONOMIC AFFAIRS
February 14, 1996 / pvb ; vi-g

MR. AMADOR. A copyright' is -effective for the
lifetime of the_creator, for as long as you live and for 50
vears . after your death. If you wrote the book today,
you have that copyright while you live.

HON. ROXAS. My estate will have it for 50 years.

MR. AMADOR. Yes. So. even if you are gone, your
heirs retain the right to copy or authorize others to copy
and to\profit from vour works. And this is the protection
that the law extends to literally works like books, songs,
wines, musical works, and scientific works.

HON. ROYAS. What scientific works?

MR. AMADOR. Well,.like technical drawing, that’s a
form of expression also.

HON. ROXAS. Well,... ‘industrial purpose?

MR. AMADOR. No. It is protected as a technical
drawing but may well have an industrial application also
in_ the sense that if you reduce that drawing into an.
actual product or application, then the préduct itself may
have industrial application. But as a 'draw}ng for
instance...

That is a right like any other property. Copyright is
a right like any other property. Therefore, if you are the
author, you can sell it, you can use that, exploit it,
others .to use it for a fee. So, it°s 1like any other

property. You can transfer it. You can even make it, yog/
. .



COMMITTEE ON
GO TR SEE 0 i o

: ’ / pvb / VI-3

can also
TON. LEDESHMA.. You can cede it.

MR. AMADOR. Yes. And also make it part of your
will 'in your disposition of your will because it is 1like
any other property. .

HON. ROXAS. This description of property right with
respect to copyright is it the same as trademark and
patent. It”s like any real estate, vou can sell,

gk‘ AMADOR. Yes, Sir. We have had a systenm of
copyright protection in the Philippines for a véry long
time, dating in fact, a Spanish law of intellectual
property of 1879. And then we had Republic Act No. 3134
which was enacted in 1924. And presently our subsisting
copyrighé law is Presidential Decree No. 49. fhis was
promulgated during the martial law yéars in Decembér 1972.
At the time of its promulgation, it was probably one of
the most advanced copyright legislations among small
nations like ours in the sense that we had advance
provisions recognizing that copyright is protected from the
moment of application, it also recognized that a work like
a computer software is also protected when at that time
there was still some disputes-as to whether it should be
protected by copyright or whether it should be protected
at all or whether it should be protected by copyriéhc or
whether it is being protected under the patent law. But at

that time we were so advanced we provided that a computes;



COMMITTEE ON TRADE AND INDUSTRY J
OINT

WITH THE. COMMITTEE ON ECONOMIC AFFAIRS

February 14, 1996 / pvb , VI-4 '

software is protected by copyright. Since 1972 there have
been many technological advances and developmente that
we make in the field of patents. as Director Sapalo
mentioned., but even in the field of copyright that we have
rendered most of the provisions of the whole copyright
law outmoded and outdated. For instance now, we have, we
talk of not only of computer software. we talk of CD ROMS,
musical works. we talk of encyclopedias embodied ‘on CD
ROM, the whole range of, you know, a 45-volume
encyclopedia embodied in an interactive medium 1ike CD
ROM. It combines not only the text. it gives you even
moving pictures, moving images, gives you sounds, music,
sample of exéerpts of music. We also have data bases.
These are matters that were not anticipated when we
promulgated and enacted Presidential Decree No. 49. Now,
also we have the so-called rental righte. We are well
aware that laser disc or beta tapes are being rented
publicly, so that is a matter that should belong
exclusively to the copyright owner. This is agdin a new
development . not considered when we promulgated the old
new developments

Presidential Decree No. 49. And these

TT-WTE,

our present adherence Lo tne GAT SATY

combined ‘with

and TRIPS agreement reguire ug ags.n Lo make or enact

adjustments and awendments of our o :¥right law  for the
== ohligutions. Anc

purpose of complying with our tra
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.=v= that or a

Prezidential Decree

-

‘s whien ia the sb-called Reiringing. Law. You may
lave been aware that some textbooks. American or foreign
textbooks that are being used in our schools for purposes
of classroom instruction are being reprinted - locally
and sold at much lower prices because they‘are reprinted
locally. This is being done under Presidenﬁial Decree No.
285. This allows the feprintﬁng'of these books for the
liﬁiCed purpose of classroom instruction as supposed to be
only: for textbooks.” " This will not cover all forms of

literary works. But while we have this law, we have been

criticized....

(DS SONIA L. ZURITA TOOK OVER)



COMMITTEE ON TRADE AND IMDUSTRY JOIN ’
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February 14, 1996/8LZ/VII-1

MR. -AMADOR. (Continuing). . . criticized for having

such a law without - which is essentially a violation of

the author’s copyright. Even if we pay under that law a

certain percentage of royalty to the cc ¥right proprietor.

Their obiection has been, their observation of has been,
and criticisin has been that we have nol actually adhered to
certain provisions of 1he PEern Convention that is a
convention on copyrright. We havé.nmt adhered to certain
provisions that would allow us to implement a system like
this, yel we are doing it while w2 had not adhered to those
specific provisions.

FION. ROXAS. What are those provisions?

MR. AMADOR. This is so-called appendix for developing
countries. It recognizes certain special cir;umstances
that would allow a developing country 1like ours to
implement a system of printing and licensing. Essentially,
F.D. 2248, 285 is like that. but this is unilateral and it
does not observe the conditions gnder this appendix. So we
have been criticized for that.

HoN. L:E_DE.SNAI And it says here in the
position paper of the Bureau of Fatent that House Rill 6130
seels to address this.

IMRk. ArMADOR. Yes, in the sense that we will be
repealing Fresidential Decree EBS,{but we recognize that we
need reprinting. So we have to — what we propose _to do,

what that bill proposes to do is to enable the Fhilippines
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to adhere to those provisions of the Fern Convention that
would allow us to implement a system like that, reprinting.

HON. ROXAS. The same cost as we 're paying now?
FIR.  AMADOR. It will probably be higher in the sense
that we will have 1o approximate what Director S—Jé\palo said

as a fair economic value.

HOM. ROXAS. Can we iust aslt the Secretariat to
request from the DTI and the DE("‘S zome  information wilth
respectN ‘to the budgie‘l‘.ary allecation Tor textbools. The
largest purchaser of books is the natioral aovernment. So
if we pass Lhis into law, what will bhappen to lel’'s say

‘97—-'98 School Year, assuming that we can no vlonger be able
te avail of F.D. 285 and will _now';t-e complyina with 6130
and its presumably higher cost for the textboc;ks.
HO N, LEDESKMA, r'ilay I add also. Can * we
asl—i. the Secretariat- also if they can if it‘'s possible to
find out what percentage of the books that the DEC‘;‘»
purchases are of local origin and are reprinted. ’

MR. AMADOR. I might also mention that while -may I

proceed? ’
HOM: LEDESMA, Go ahead.

MR. AIMADOR. I might also mention that while as- I
said earlier, copyright protects the authors of literary,
artistic and scientific works, the proposed Cop):r'ight Law
contains more than the usual or more than what we ‘provided

for under the old Copyright Law as exceptions to copyrightf)
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Fecause it is recognized by ever the Eern Convention that
cert51n acts can be accomplished for certain specific
purposes without violating an author’s copyright, like

broadcasting for purposes of teac

ing. You may .be well
aware that the Department of Educalirw and Culture has the

so-called long distance education progrram since because of

the - dictated by the lack of cla ‘oom facilities and the
like. They are I think trying to cxtend the value of
education through broadcasting, lelevizion broadcasting or

radio broadcasting, zo this will be an exception.

HON. ROXAS. .- Allow me, Sir, le  eventually cite
something specific - let’s take a play. Let’s say west side
atory. It‘s protected by copyright. How, if west side

story, & song -let’s say IMaria Song. a west side story.
IT that is played on the radio, & fee is paid to whuéver
owns it.

FR. AMADOR Ideally,- Sir, yes. That isl a so-called
performance right. If you h%ve a record, you have the
right +to collect royalties not only from the producer who
sells it for profit, but also to broadcasting stations that
play out your music, your composition.

HON. RUXAS. Presumably, -thef license a local
manufacturer, distributer here and they allow the local
distributor +to then charge accordingly. There 1is a
commercial relationship as between the owner and the -

\

let’'s say WEA Records or whatever record company we have
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here. What about the CCF. part of its NDulaang whatever
program presents the west side story. Do they Have to  pay
under current law?

MR. AHADOR. Yes. Eecause thal is a performance of
the worl.

HON. ROXAS. What about if it is the UF School of
Dramatic Arts, do they have to pay?

MR- AMADOR. It would I\E\vel to depend on whether the
publicy~ 1he perfarmance of the worl i= for profit, if you
charge admission fee.

HOM. ROXAS. Yes. they charge admission.

MR. AMADOR. Yes. They must pay. .

FOM. ROXAS. What aﬁput if it ie the Kulasi HNational
High School in Capiz? Dozthey still have to pay? Under
current law. ‘ ’

MR. AMADOR. “Yes, if you charge admission fee.

HON. ROXAS. What is this you’re talking -about this
education, there are certain exceptions if you chargel

Mk. AMADOR. Yes. But in education we don’t charge.
wWhat I‘m saying is, under this exception, yés. It’'s for
purposes of classroom instrqction. You don‘t charge
anything other than the normal, you know, tuitioé ‘fee. or
the like, but if for a specific perfeormance of a worl, you
charge an admission fee.

FION. ROXAS. Excuse me, the charging of the admissioh
¢

fee, that’s the trigger. It;s not the earning of profit.
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MR. AMADOR. Yes.

HON.FRGXnS. It’s the charging of admission fee.

MR.  AMADOR. May I idust say +1lhat unde? the old
Fresidential Decree MNo. 49, that is not — the right of
public  performance is not explicitly recognized. BRut the

Supreme Court uphceld ithat such a right exist for authors

- UWhat we have

and creators of literary and artistic.worl
cdone  in  the proposed Copyrigét lamw iz to explicitly
recognixe it by providing-explicitly Llhat there is such a
right of public performance. This has been ...

HON. ROXAS. You mean a right to chairrge Ffor public
performance?

MR. AMADOR. Yes.

HON. LEDESMA. Okay. Corollary to what

he was - from his point of reasoning, I'd like to go a
little of +tangent. What Ahappens nowadays., you know,
there’‘s a lot of experimental theater and stuffvlike thaﬁ.
What happens say for example west side story is now
adopted. Let’s say adopted into say Tagalog, and two
questions. What happens if it is adopted in its‘ entirety
or secondly, if it’s adopted with variations at what point
during its adoptation can it no longer be considered as éhe
original work but a new work, new literary or artistic
worl.. What happens in cases like that?

MR. AIMADOR. The first part, S8ir, is easy to

answer but the second part. you know, drawing the line it'ﬁ
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a very difficult problem in Copyright Law. Let ﬁe iust say
that copyright also protects. also includes the right of
adoptation. If you are the author, you have -the right ta -
if you wrote a novel, you have the right to write a
screenplay based on that novel. Thal is your right because
that’s another market, you know, where you can earn profit
ouwt of youwr intellectual 1a50r. Tpat ie the right of
adoptation. If you translate it. Lthat’s also anotherr
aspect N of copyr?ght. You have the exclusive right of
translation be:au;e that would servé 1o disperse your worlk
amceng  the greater market. So, if translation is &

" obtain the consent

violation of copyright, you must firs
of the author. stumiag you obtain - or assuming you did
not obtain the coésent of the author but Jjust adopted some
portions of - wh%t did you say - it was a west side story
or‘something, but not in its entirety...

XXXXXXXXXXXXXXXXXXXXXXXXXX

(DS FRECIOSA BALDOWAZA TOOK OVER.)
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MR.  AMADOR. (continuing) entirety ana you
adopted it in Filipino. It s a very difficult question in
copyright law, when it constitutes a copyright infringement
or a form of so-called fair use because a copyright law
recognizes that certain uses of the works or portions of
the work will not constitute copy infringement if it is
for a fair use.

HON. ROXAS. Assuming that ; creator feels that his
rights\ have been infringed. to whom does he run? To vou?

MR. AMADOR. Yeah.

HON. ROXAS. Who do you run to when he goes to you?

MR. AMADOR. ' He has to go to court. That“s under our
present law and even under the proposed bill.

HON. ROXAS. Let’s say I°m the author of the Ascension
then now UP Theater does it, I feel that I want to assert’
my rights. In what way, do.I go to the Regional Trial
Court?

MR. AMADOR. Yes.

HON. ROXAS. And what?

MR. AMADOR. Sue for copyright infringement.

HON. ROXAS. When do you come in?

ﬁR. AMADOR. Meaning.what, Sir?

HON. ROXAS. The office? The Bureau of Patents
Trademarks and all the branches ...

MR. AMADOR. No, the Bureau of Patents and Trademarks

does not administer, does not administer copyright.

a1l
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HON. ROXAS. Who administers copyrignt? -

MR. AMADOR. The National -Library. There is a
Copyright Section there in the UWational Library that
administers the Copyright Law:

HON. ROXAS. So, the aggrieved creator will first run
to the National Library before filing suit presumably, di
ba? ' ‘

MR. AMADOR. Well, if he will probably do that. He
doesn’t .have to do that. He will probably do that only if
he wants to obtain a certificate of registfation. He may
have registered it although that is not required, that is
optional.

HON: ROXAS. Ah, it”s optional.

MR.EAMADOR. Yes.

. HON; ROXAS. In other words, a new creation.somewhere
eise in Czechoslovakia need hot be registered here, 1 mean
somebody can see ;t there, bring-it here, copy it and still
be liable for infringement?

MR. AMADOR. Yeah. Because copyright is protected
from the moment of creation without any formality
requirement, without any registration requirement. So, all
you have to do or that foreign author has to do is that he
is the author and that the work is his original. He

created it original, nobody else, he did not copy it from

anybody else. 1S
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HON. RECTO. In the music industry, the
Yellow Band, one performer Qrote the music and the other
performer registered it with the National Library, but the
original work was actually done by the other mgmber, but
one registered it. And when the& prarted ways and one now
would for commercial purposes produce an album with the
same song. The other one now who registered it or who
did n;t register it with the Nationzl Library but the real
supposed to be the real creator of the piece, how could
you show that this work is actually his?

MR. AMADOR. Yee, Siv. The cepyright
regietration certificate that the Hational Library issue is
Just a prima facie proof. It’s not really a cgnclusive
and final proof of ownership. In that situation, simply
because the Ather one is not really the author or creator
obtained a copyright .. It doesn’t mean -that he is
inclusively the owner. And the actuval copyright owner and
the author of the work can still have that registration
canceled.

HON. LEDESMA. Korte na maglﬁlabanan
d“yan, in other words?

MR. AMADOR. Yes, Sir. May I Just mentioned in

‘relation to the question earlier that it is abouF a foreign
~author, we adhere to the Bern Convention adopts the so-

called national treatment. Meaning, we must -extend the
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Same kind of protection that we extend to. our. own
nationale and other nationals of the Bern, of the memher
countries of the Bern Convention. So that in that situation
if the foreign author is a nationsl of a member country
of the Bern he will be given the same protection. In the
same manner that a Filipinolauthor vhose work has heen
infringed in another country mehberﬂof the Paris Convention
would.be entitled to the same protection of law.

NON. RECTO. Is there a time frame in
which that we have to pass let’s ssv such proposal euch as
this to be in conformity withAour multilateral agreement?

MR. AMADOR. Mr. Chairman, it’s January 1, 2000.

HON. RECTOZ —. So. we have to p;ss it by
January 1, 2000.

HON. ROXAS. We're informed it’s March this year. .

MR. AMADOR. On ~ the other hand, we ‘have to,
especially in copyright, comply with _our bilateral -
commitmént in the United States which actually mentioned
that the Executive Department would exert efforts to have
this passed last December.

HON. ROXAS. Excuse me, Sir. You mentioned that this
deadline of December 1995 or originally June 95 and
December °95 and now March “96 is not as a function of WIO,
it is a bilaberal obligation. 1 think we have ... two
different agreements.

:HON. RECTO. R ¢ ¥ | bilateral agreement with
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the US.

HON. ROXAS. I understand but the presenta;ion to us
is that it is as a function of our obligations under WTO.
which it i‘s not.

MR. AMADOR. Yes, we Jjust leave it to the WTO.

HON. ROXAS. Yes, whét is the obligation under WTO?T

MR. AMADOR. (inaudible) rrovisions of TRIPS
agree;ent by January 1, 2000. On the other hand, there are
many private sectorial groups who have manifested interést
to have this passed.

HCN. ROXAS. There may be very legitimate.reasons wvhy
it should be passed also earlier.” 1 am just saying thére
is misrepresentation ... because we are made to understénd
it is being pushed because supposedly of a WIO apd it will
.-. and we-ll lose all our market access under WIO, etc.,
etc.

MR. AMADOR. .No, no, Mr. Chairman, there is
no misrepresentation.

HON. ROXAS. I°m not saying you’re the one
misrepresenting. I'm just saying that there are many many
notices to us that we must pass this because of WTQ
obligations and the you're telling us that under wio, the
deadline is January 1, 2000. So, this deadline of March

1996 is under some consideration and some other agreement

we might have. . ! E
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HON. A . .
N. ZECTO: Are they very similar,” the

bilateral agreement to the US and with our agreement in
WTO0? 'Any provisions very similar?

MR. AMADOR. Yes, hindi ko na mzalaala ito.

HON. ROXAS. Net, net. what are the areas, in other
words, given existing law and zssuming passage of this
certain law, what would be, as a practical matter. areas
where “we received the greatest... as a function? You
mentioned something about medicines and other things might
now be really more expensive.

(Informal discussion)

HON. ROXAS. Is that a practical approach?

(DS SONIA L. ZURITA TOOK OVER)
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HON. ROXAS. (Continuing). . . practical approa&h?
FMIR. SAFALO. It’s very divtficuit to say. Sir.
fION. RECTO. -In line with that question.
what would be the advantage to us if we pass thiz
immediately. prier to the Year 2000 Jet's say for example?
FR. SAFALO. The Fhilippines is enjoying at present
the so-called a very low tariff for co- I think garments to

the United States, ourr exports to th: United States. wunder

the so-called GSF system which is veluntarily given by the
United States 1o developing countrias. fnd  of course.,
uncer the so-called United Stales Special. 301 Statute under
which we were before 1992 placed in the priority watch list
but after the Eilateral Agreement. the Navaﬁrc—Cantor
Agreement was reached in 1993 the Fhilippines wgé lowered
!
to the watch list caiegory:3 Under ihis statﬁte, {hey could
impose economic sanctions in the event they view that we
are not providing adequate protecticon fTor their ...

HON. ROXAS. 8o this nar;h deadline, this Rilateral
Agreement that you talk about is the HNavarro-Cantor ‘93
Agreement? .

MR. SAFALO. Yes, Sir. lThey will have a vreview I
guess of this, the level of protection we are granting.. As
of April 30 they will make another decision as to which
countries will be placed in the watch 1list or in the
priority watch list.

HON. ROXAS. wé can go back to my additional
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question. What are the areas that you feel will ha?e the
greatest changes o impacts because of the passage-of this
law?

MR. AFMADOR. In the entertainment industry definitely
I think the proposed Copyright law L think will bring
about Eignzif.icant improvement in  1he enforcement of

entertainers’ rights.

HON. ROXAS. O0Or creator’s right...

FIR.  AMNADOR. Yes, Sir, bul prabably the impact is
greater in the entertainment area than in any other ‘fiel.d.
Because we have I think more entertainers than authors
ancla ..

HOM. ROXAS. Just to pursue that point, how is that
implemented, you mean all of these creators will now hire
lawyers +to watch over whether their pr(.JdLlct is actually
performed...

. IMR. AMADOR . Mo, ‘Sir. They have voluntary
organizations, they- have-organizations like the Filipino
Society of Composers, Artists and Fublishers. This -is a
group associated with similar organizations around the
world that administers the rights of Filipino performers,
artists, not only abroad but here. Under their arrangement,
the FHILSCAF, it’s so called FHILSCAF here, administers the
right of foreign authors, meaning for every public
performance of a musical work, a musical composition in a

hOtel; in a T.V. station, they are suppoéed to monitor this
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and 4 - .
B those who performed this work. are supposed to pay

FHILSCAF  on behalf of foreign authors. in the same manner
Filipinoe authors and artists and performers are protected
abroad.

HOM . ROXAS. | So  FHILSCAF 16 the collecting,
implementing, supervising, guarding.

MR.  AFADOR. Yes. They don’'t really have  to ago

through  toe  lawyers, they can adininizte

their 1ights Dby
themselves. In  fact. Sir, even under ‘Llhe proposed
capyright law will recognize the existence - we now
recognize the existence formally of snch a society for the
purpose of administering performing rights of Filipino
artists and authors.

HOM. ROXAS. And that is all - meéning, if .this
society or this entity perfdrm; its functibn carelessly or
without wmuch vigor, we are under no obligatign to do
anything as a government because that 'is a - that;s their
arrangement. So everytime now a song is * played,
theoretically expenses will increase in the entertainment
industry. Everytime a song is played....

MR. AMADOR. Yes. S?r, but what is  an additional
expense to this estahlishmeni would be an additional incﬁme
for the performers, the artists, the performers, the
entertainers in the sense that...

HOH. ROXAS . To the extent +that these songs are

created by a foreigner that it would upward migration of...
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So entertainment to their area, pharmaceuticals and drugs,

books. . .

MR. SAPALO. I guess it will not really be - it will
not produce a substantial impact in pharmaceuticals because
the compulsory licensing system is hardly availed of today.

HON. ROXAS. So  they are already voluntary
arrangement.

MR. SAPALO. Yes, maybe.

HON. ROXAS. So books, entertainment.

MR. SAPALO. On the other hand. the existing laws
already are adequate insofar as software industry except
that the penalty is very low. That s the only thing that
is very - sticks like a sore sound. very low penalty.A

HON. LEDESMA. 1It°s not a deterrent in other words.

MR. SAPALO. Yes.

HON. LEDESMA. What about-this - one of these in the
emerging industry is like the 6artoons - that problem.
We're producing now local - we're doing a 1lot of the
art work in the country.

HON. RECTO. Any other questions?

HON. ROXAS. I have another question. The Navarro-
Cantor “93 Agreement refers to all three bills or juat. the

61307
MR. SAPALO. All three. FPatents, trademarks and

copyright. )
HON. RECTO. May we have the final remarks from our
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guests?

MR. SAPALO. The important element that we want to -
the objective basically in passing these bills will be to
create a certain positive impression. perception that we
are providing adequate protecticn to our intellectual
progerty rights. So, foreign investors will not Hesitate
to come and bring their money here. So that one is one
reaso?. why we would like to avoid being placed in that
priority watchlist, because once we are there, investors
will look at us as country where they cannot get the right
protection they need for their intellectual property
rights.

HON. RECTO. With that, in behalf of the Committee on
Economic Affairs, we thank you for ceming over and ﬁriefing
the committee and its ﬁembers regarding the three House
Bille and probably we’ll be inviting vou again in the
future when we have to discuss the specific provisions of
the three bills.

HON. ROXAS. We appreciate the interest ﬁf the
Committee on Economic Affairs, and only to add that, in
fact the bills are lodged to the Committee on Trade - and
Industry...

MEETING WAS ADJOURNED AT 3:22 P.H.

NOTE:‘ The meeting was not formally adjourned.

xxxxxxxxxxxxxxx.\'xxxxxxxxxx



So that would be the nature of the provisions o% this

proposed legislation -- an updating. an adap‘tation of our.

laws to madern-—-day practices, MHr..@pooler, yowr Honor.
MR. DAMASING. The sam2 13 trus. vour Honor, with the
Copyr:i_ght Law. You just made the civages to make the said

law attured " to the present condiziwns o1 the times, but

most of its pravaisions are also inccr porated in this House

L1 Moo 809

IR ROXG

That i correct, Fho dpoealber, sour Honor .

MR. DAMASING. I am ang inhese aguestions, your:
Honor, because ! am thinling ()'f.\LL:‘I;‘—;‘I"JC";'[ICE by virtue of
decisions of the Suprems Ceouwrt. —wocause 1f most of the
provis}.ons of these three laws are incorporated in this

House Rill Mo. £098, thal wonld meen Lhal the jwrisprudence

ions of the Supreme Court will still be

resulting from de
-abp.licable if trlles"e provisic\ns under the old laws are
-incorporated in this House Eill No. 8058 -- to make that

Cclear.

N MR- RGI)\'(-\S. That 13 correct, Nn;. Speaker, \./our Honor .
1:"\2 -co'.mmittee as well as its leéal staff took p;ir;s ’t:o
ensure that ncone of the provisions herein or none of the
h@\dditxons to account. for. mcdern-day oractices wrll Lin any'
.‘w..\y contravene the existing Jurispe uclern_e’ or existing
pl’eceden ts that have bheen all'e;dy’é\(l;iudicated, I'lr'*.'.S‘peaI';el',
xo'ur ‘Honor.

HR‘. DAMASING. One last question, your Honor pllease.

We hear of ~p1raAting of tapes. whether it be involving

041 O



movies, films and sn-ng's. Under what category will this
pirating of tapes t:(;\n.el’:’:

MR. ROXAGS.  Under <'c;p;r|-1\JI-ls,, Hi . Speaker, your I-lon.c.n’.'
What i;- prdtected .in . the 'tapes” iz not 30 much the tape
itfs.sif:hut tha contents or the creative -- the story, the

acting, the movie that is containcd in the tape, Mr.

. .
Gpealker, your Honor.

MR. DAMASING. .All riaght. The nresent Copyright lLaw
has a perjal mrovision that would pensiize people who would
pirate songs, Tilms, movaes, and so oo, ancj so forth. Is
‘that CD‘I’I‘(-.‘("L.. rour tlonor®

K. F\'I'.l}m‘-:.. That is co r'r-:.Lj. Hr . Speaker, your l-If_-n.r_\r.

MR. DAMASIMNG. Can we be informed, since the' present
Copyright Law has penal sanctions. 7 there has been
already ' convictions in courts |"eq.3«"_!i.rlr_: people th: had
pir'a.ted films. sonus, through:- just mere copying of the
‘képes without pen’.nfi;sion from the owner s thereot? .

MR, ROXAS. 3 am informed by the l.echn.:i.cal statf tﬁat‘, X
yes, there, have 'been convictions, in partif:ular a’ case
-file.d by Warner Eros., the‘ cwner% of a movie, when _they
’ di.s:overed that their movie was being replicate§ without
&"thc-: proper. permissions, M. Speaker. your Honor.

H:R. DAMASING. 1 ‘thinlz ..‘that is ver'ylccmmon', youu;
Honor. Right now, i1 you qo. to some shops ... /cia

. _—

v
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the Gentleman from Leyte, the Honorable Apostol was in the

proa‘ess of completing his interpellation. 1 ask that he be
recognized; Mr. Speake;'; ’ c

THE DEFUTY SFEAKER (Mr. Ferez, H.). The distinguished
Chairman of the Committee on Justice, the Gentleman from the
Second District of l;eyte is recognized.

MR.: ROXAS. Mr. Speaker, before the Gentleman from Leyte
begjns._. may I also make of record that upon consultation with
the Chairman of the Committee on Rules, the Committee on Trade
and Industry requested for the a‘ssxstfn:e of angressmén
Népta]i "Boyet" Gon:zales as a Member of the Committee on Rules
so that he may address questions of a i=qg2l nature, Plr: Speak-
er, Your Honor.

THE DEFUTY SFERKER (Mr. Ferez, H.). The manifestation is
noted.

MR. ROXAS. Thank you.

MR. AFPOSTOL. So, Mr. Speaker ...

THE DEFUTY SFEAKER (Mr. Ferez, H.). The Gentleman from
Leyte may proceed.

MR. AFDSTOL. May I continue with my. interpellation, Mr.

_Sp‘eaker_'. -

THE DEPUTY SPEAKER (Mr. Perez, H.). Tle Gehtleman may

proceed.’

MR. APOSTOL. Mr. Speaker, before 1 @ntinue with. my

Vinterpellatinn, may I be allowed to read 'the Editorial of The

Manila Chronicle dated November 17, 1996, founi on page 4 and

to quote: “Intelfectual property rights - The United States )
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December #5, 1996 6:00 p.m.

seems to be upping the ante on the: mabter of intellectual
property rights.

US Ambassador Thomas Hubbard, in a letter to Trade and
Industry Secretary Cesar Bautista, warned that the Philippines
_may be r‘_everted to the US “priority watcl list" if it faﬂed‘ to
enact a bill protecﬁing intellectual property rights this year.

"1f for some reason,” the US envey said, "the legislation
is not passed, there will be considerable pressure on the
(Clinton) administration to move the Fhilippines to the priority
watch list.”

If placed on the prioraty watchl 115'.: the Fhilippines 'could
lose the duty-free privilege enjoyed by ma2ny Fhilippine exports
to the US, the country’s largest triading p=ritner.

The Hubbard warning is preciselv the sort of thing that
gives the ‘idea of "regional economic cocper ation," exemplified by’
the forthcoming AFEC Summit, a hellow rina. 1t definitely leaves
a I:;ad taste in the mouth.” If this warning is prgcisely the
sort of thing that gives the idea of- "reginnal economic cooper-

ation," exemplified by the forthcoming APEC -Summit, then it is a

hqllt':v.w ring.. .
« “If this signifies. anythingy it--is that ‘the world’'s . only
pol.itical and economic super‘.pn'wer will brook no op‘positk:m, -tc
its dominance of world trade, thanks to the likes of Rill Gates,™
Microsoft owner and billionaire many times over because of
exo’rbitam.:ly pric'erif computer software in use war‘lc'iwide.
What the Hubbard warning amounts to, it seems to us, is

é;rm—twisting and bullying of the most blatant sort that directly

contravenes the spirit of APEC. /@VJ‘\
p—

7]



bengulto - 1 December ¢%, 1996 6100 p.m.

wWhich moral high ground does the US position stand “on?
Americans pirated FBEritish intellectual property rights at will
from the 1étﬁ t:.o thé -19th century- without paying a cent ‘to
/\7 %
I

British authors...



ACIA-2 December 10. 199& 6:05 pom.

MR

“-- to British authors.  Japan  pirated

American

sy aghted works, patents and lLrademarts at will
P S06 vl e reeureoet
in l.hr:f D05 while resurrecting its batlerod econemy. Taiwan

freely copied American worle - even uwhole encyclopedias

and technical books —— as it built up 1Lls internal economic
capacity in Lhe 30s and 60s. JEig Amer ican companies are
busy right now having plant varieties - even human genes.
as in "the human genoll‘-é proiect, tf we're not m.\'.stél-f.e_n -
frrom TI\)'\rf.l World countrics patentod. What thic will amount
to later on 1s that the very same 1hird World count .ies
from which these plant varieties were lalken would havé 1o
pay royalties to the American firms 1o be able to fully

vl The  Americans

For their own develop:

uwtilaze Lh
would call thie respecting ingenuily and invention.

Filipinos would call this frrying us in ouwr own Tat.

We are not suggesting that we throw all rules out the

w'in.dow and disregard intellectual property ti;;htg
c?nventions - which we--si-g;wed- years age. UWe are suggesting
instead a two-tier policy that would allow ‘us to use
intellectual property rights ——.such as Cornpute"l' softwares
—— without having to pay exorbitant sums that endv up in
the pockets of totally unconscionable and ruthless big
businessmen like FEill Gates.

Ly al 1" means allow our medical ctudenis access to

rea«s.unably—pr'iced, locally-reproduced medical textbooks,

our engineerina students to afford 1.9(::Il!‘\$c.31 books without



ERACTA--Z December 16, 190y &z0D pam.

draining ~ their parents’ pockete, our music stludents to
appreciate foreign works without paying an arm and a leg
for copies of copyrighted music.

At the same time, we shoold amply protect local
inventions, trademarks and copMrighted worlks from the
wrubby hands of unscrupulons atvel qreedy foreign
entrepreneurs.

This. we balieve, as a realiclic and pragmatic policy
that will Allow ne to develap i vv':uv economy at  our  own

pace without backing down o undue presszure from the  rich

industrialized nations

Respect intellectual property tights? We're all for

p our dignity , 1f we want

it. But first we’ll have to
others to treat us with respect.

May I know. Your Honor. if thie bill is_in ‘response to

the threats of the Americans?,

MR. ROXAS. Mr. Spealker, Your Honor, the extant

measure is certainly not in response +to these threats. The

(extant measure was processed by the Committee on Trade and

Industry taking into account separate cth’er bills that

[Cthey] were filed with the committee beginning in .nuqust of

1998 in the beginning of the 10th Cong‘ress_. cektainly

before the specter of AF‘EC ancd all of these other
editorials were published- M. $peaker, Your Honor, the

intent of the bill. of the commiltee. as well as the

to  indeed provide prolection for  the

authors

intellectual riahts of Filipinos while E\tMme lime
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realizing "that for us to obtain protection for our own

intellectual properties, we likewiss

mest provide the same

protection for the intellectual propertics of others.

M. AFOSTOL.  So the posi

ion o Lhe sponsor is  that

we are not bowing to the Americans.

MR.  ROXAS. 1. Speal:

. Your Heuner ., lhe position of
the committee and of the sponsor i Uh.L Lhis bill -m' the
passage of this bill is in ihe indeorect of  the Filipine.
This is in our own national interest lo’ Lha extent that it
may in Ncertain instances coincide l\l:i th  the interest of
other nations, whether that be 1he 1.k, or olhers is
irrelevant. W= belisve thatl '-this 1 in Lhe interest of the
Filipino and that is why we are spansoring ‘the meas.—,ure_; .
Speaker, Your Honor. )

MIR. AFOSTOL. All right, lét us g0 1o the interest of
the Fili,;inos. Under our existing laws. before a’foreigner
or a foreign 'corpuration or juristic-person can file-a case
vfor.-violation of patent or copyrights they must have ei_ther"
r?gistered their patent in the Fhilippines or they minst

ative in this country. Under Section 54 we

i
'

have removed ... %

have a represent
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(PO - Mr. Ferez, H.)

RESUMFTION OF SESSIOH

At 4:45 P:m.. the session was resumed.

THE DEFUTY SFEAKER (Mr. Ferez, H.). Session resumed.

MR. ABUEG. Mr. Qpeaker. ‘

THE DEFUTY SFEAKER (Mr. Ferez, H.). HMajority Leader.

MR. ABUEG. Méy I ésk for the |ec0gniticn of the
Gentleman from Iloilo, the Honn;ab]e Narciso Monfort, who
wishes to interpellate. ’

THE DEFUTY SFEAKER .(Mr‘. Ferez, H.). The distinguished
Gentleman from Iloilo is recognized. ’

MR.“MONFORT. Mr. Speaker, will (e honorable sponsor

. answer some few questions?

. THE DéPUTY SPEAKER (Mr. Ferez, H.). rle may do so, if

;‘hq so desires.
; MR:.GONZALES. Gladly, Mr. Speaker.

HR.' MONFORT . ﬁr.‘Speaker, honorable sponsor, ‘the
‘amendment - or this Housé bill has a ncoble purpose but I_
found out that the question here is the impleméntatipn.

% Your Hohor, it is the implementation. For example,  our

. pglice_ officers and other law eqfurcers are ignorant, not

‘ knowledgeable of such laws. Is there any way /in the bill
that we can seek to address this inadequacy of
implemeqtation of our law enforcers?

MR. ‘GONZALES. Well, the implementation of —- that fs

; more cf' a police enforcement, Mr. Speaker, and wh;le we “%;‘

* Sl
- b = >y



value the bbservation of the honorable Gentlemar but for us
to provi@e a provision in_gﬁg law_that will also cover
" police enforcement of the same might constitute a violation
of having different subject matters under one heading, Mr.

Speaker.
MR. MONFORT. Eecause if wé will not provide, say, 1in

one wéy or the other maybe training or of that sort, this

.bill will be just a paper tiger bill if we will not do that

because many enforcérs do not know aboul this. And éad to
‘saf that in ogqovernment intensified' campaign against
infringement of patent: trademarks and copyrights, there

are uns;rupulous businessmen, local and foreign. that are
in syndicated operations. I would lile to know from the
sponsor if any provisions to that matier had been provided
. here.

MR.. GONZALES. Well, Tirstly, . Speaker,. 1 do
:understand the things that the Gentlemzn is talking ébou@
‘because thig Represehtatiﬁn had been a leqgal practitiangr

befdfe his eiection to this auéusx Chamber. And basi&afly,
Nr.'.Speaker, ‘insofar -as infﬁingement of trademark or
c;byright} there were some problems insofar as this area is
_Gon:érned like laser disc, tape copies of [laser ;disc
imported from the United States. And oué. enforcement
agencies have encountered a lot of diff}cultie;_ in
enforcing the copyright law because some entrepreneurs have

- advanced the motion or the theory that lLhe copyright could

) e



not legally have envisioned the inclusion. of laser disc or
VHS because during that time that this law was enacted they

were not yet in existence at that time. Sc a lot of legal

jssues have cropped up_hecause of this that has affected

the police enforcement insofar as violation of copyright

law is concerned. But that pafticular 1ssue may be laid to

rest, 'Mr. Speaker, because under the copvright portion of

“the proposed bill. the proposed bill had already included

the rental of the said copyrighted worl 25 being included

copyrighted artistic work. . v &%,



d UNZA ES. ... artistic worlk. Mr. Speaker
®

would, in effect, help police enforcers in .the

»

1ONFORT. Mr. Speaker, Your llonor, I am afraxd s

marks on clothing -- so. I am afraid bec?ﬁsé of
_ng'of_the trademarks in clotlnng and now we can
.GONZALES. There is no'really ... the proposed
improved on the previous trademark and 'éervicé

Aand there are specifac provisions

bills yhiéh are merely a reproduction of

existing under the Trademark and. Ser

i those clothing which the honorable Gen

n whxéh protected marks or trade

prptectlon as before.

of ﬁhe'hﬁnoraﬁié aéntleman thatu

. bill 'become.a law, then anyway, we’

ent agericy technxcal Vnowlsdge of the b;l} that

'relx help them in 1mplement1ng and enforclng the N

Speaker.




* MR.. MONFORT. Your Honor, Mr. Speaker, in one of the

.papers I ‘have read, it says'thefe another cause, .cause of

this fake product is the alleged flip-Tlapping of .the

©* government authorities as well as the judiciary in the

interpre#ation and implementation of laws on Cop;right;

trademarks and patents. Said interpretation, they brought

i
i
|

.it to the Court of Appeals, bring. it to the Supreme Court.

1.0ne egawple cited by foreign and locai asuthorities is the
trademarked Lee, L doubla e, which is
the - U.S. and other‘ccunyries and- considered-
earliest American jeans prand aﬁd listed as
second }a(gest jeans brand in the world and stylistics Hr.
f:Leé;,thefPhilippine version. So, thal is what 1 mean.

MR.

SONZALES. Yes,.we understand that cases, those

'ptianal- cases, Mr. Speaker. the Lee case, the

case, and - some, ‘authcré.' commentators aqd

ns have really critiéized the Supreme Court :for

cdming'_auﬁ ,wiﬁh thaose ‘rulings. And, in  fact, mqﬁy-

cqmmenf;£urs and authors of commercial laws, including

. Trademark Law, have come to the theorsy that the egcepfionalW
c&rcumstances surrounding the Lee and Hickock cases ?hould
be ;o6sidéred and, therefnre, that decision of Fhe._Supreme

Court in those cases should be treated as mere exception

3
%

< and - not as-a general rule. Otherwise, if ‘we will T fully "

the decxsxon of the Supreme Court in thos

rademark -

111 really defeat the purpose of the

-
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EICAMERAL CONFERENCE OM S. K. NO.
COMMITTEE ON TRADE AMD INDUSTRY
JUNE ?, 1997/AGNES/1V~1

17192 and H.E. 8098

FRESIDING OFFICER ROCO. (Continuing)... limit but it
will - be considered incriminatory under the World Trade
Organization. Farang you will he effecltive, hindi ba?

HON. JAVIER. Yeah.

THIE FRESIDING OFFICER. So ganaon. So kung olkay lay %
we iust remove the ceiling. Don’t wu; = lamitation and
then We bargain. Ang gagaling mag-la-gain ang mia abogada
ito. Hindi ba makinabang naman sa =2Llorney’s fees.

HON. ALEANO-.  Any reaction?

HON. JAVIER. Wala na ho.

HON. ALBANO. Olkay. So,. how should we read now wi.th
ail the ...(unfinished)?

FRESIDING OFFICER ROCO. Ah, the technical guys can
jgst ano. There is a phraseology under the old law iyam,
hindi ba? Eahala na kayo. Wala alkong phraseolog;. How
will it look? Fuwede ba-iyoen? Ah, it becomes power of
the director if ;e remove that. In the draft it is no
longer here- but I wanted to call attention to it because it
affects contentioué issue. Wala na talaga dito. We iust
gave fhe authority to them. Then bahala na kayo.

Yes, please.

HON. TEVES. Your third issue is on the effectivity.
Can we discuss another issue before we go into that?

HOM. ALEBAMO. Yes, yes.
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\Introduction \

[The Philippines has been included in the United States Trade Representative’s Priority
{Watch List of intellectual property violators. Reports have shown that the Philippine movie

lindustry has been losing millions and millions of pesos due to the proliferation of unregulated
{and p\nmted VCDs and DVDs.

|Quiapo and Greenhills are but two of the most popular places. for purchasing very‘
iaffordable pirated videograms. One will be amazed at the sight of enormous patronizers haggling
ito get the cheapest price possible. With pirated CDs, people can watch the films repeatedly,
icatch the craze caused by telenovelas without waiting for the television channels to put them on
'air; and enjoy a higher value for their hard-eamed money. Who wouldn’t be enticed? Leisure for
ia cheaper price. Furthermore, complaints of low quality pirated CDs are now bemg eliminated

Iwith the existence of CDs, especially DVDs, that are of good quallty

|However, the Optical Media Board has been very firm in its fight against piracy. This
research will discuss the effectiveness of the programs and campaigns of the board in fighting
ipiracy in the Philippines. With this, the researcher will provide concrete reasons or factorsl
icontributing to the effectiveness or ineffectiveness of the Opltical Media Board in its function of

leradicating violations of intellectual property n'gl‘ns.

IResearch Question |

How effective is the Optical Media Board in deterring music and video piracy in the
lPhilippines? |

lSub-g:]uestionsl

1. What is the Copyright Law?|

2. What is the Optical Media Board? What are its functions and actions?i

13. What is piracy? How is it manifested in the case of selling and buying lo(" VCDs and
IDVDs?



jective
iObjective,
{To study how effective is the Optical Media Board in deterring music and video piracy in
|

ithe Philipp\ines

Specific Ob|'ectivesl

Il To discuss intellectual property rights and the Copyright Law

i2.  To study the Optical Media Board as to its structures ailid functions

3. To assess the effectiveness of OMBs deterrence of pirated VCDs and DVDs as
imeasured by indicators of the status of piracy in the Philippines, strong sense of
Icompliance, and efforts done by OMB l

14.  To give recommendations on how to enhance the OMB’s implementation of its

Ifunction of regulating the production and sales of videogi‘*ams

[Tentative Answer/]ilmothesis1

{The continuous proliferation of pirated videograms is enough evidence that the Optical
|Media Board has not been successful in its endeavor of curtailing the problem of piracy. People
still take the issue lightly with indications that more and more people are enjoying the hype of |
cheap leisure. There may be several reasons that contribute to the lingering problem of piracy in|
the Philippines. First is that people are not made aware of the consequences that goes with|
‘piracyi 1\'here may be advertisements that expose the losses in business and movie industry;|
however, the general perception is that artists, producers and other people affected by piracy are|
already multi-billionaires and are continually profiting from the business. A loss of this kind is}
ratheii, as viewed by many, negligible on their part. Second, since people are still purchasing |
these discs, pirates produce even more copies of pirated CDs. Though raids are done by the!
|govemrnenll, particularly the Optical Media Board, piracy itself is not deterred as vendors and |

retailers continue on with their ciperations after the exit of the officials. |

[Third, the target of raids is only the small dealers. The owners of the machines, that is big1

itime dealers, time and ag?in were able to avert the law. There were cases where factories and



manufacturing establishments continued on with its operations.

The problem of piracy has come a long way. It has been a cycle. The source of the

problem has never been truly shaken thus it continues to disturb the country.

Review of Related Literature

The researcher reviewed books, articles, internet materials, and republic acts that were
deemed necessary to better understand the concept of law; intellectual property rights and its
components; intellectual property law; piracy; and evaluation research. In addition, the role of
glgbalization in the evolution of intellectual property rights in developing countries was looked
into. The Copyright Law as specified in the Intellectual Property Code of the Philippines will be
the main source of information for the specifications of intellectual property in the Philippine
context. Furthenmore, republic acts establishing the different agencies designed to eradicate

piracy in the Philippines were delved into as well.

Developing countries or the Third World in this time of globalization have been
contending to function in an international arena wherein technology is very advance. P. Ebow
Bondzi-Simpson in the book The Law and Economic Development in the Third World (1992)
stated that the first and third world are divided on the basis of economic growth. In the quest for
economic development, Simpson asserted that the political and economic schemes employed
should be for the benefit of the citizens of the state. The law is defined as an instrument through
which development in all its dimensions may be pursued. A law is considered authoritative if
there is certainty as to what body will carry out the rights, obligations and entitlements. In
addition, the nature or content of the rights, obligations and entitlements should be validated and
be made certain. One prerequisite of the successful enforcement of a law is the allocation of
powers to institutional bodies to execute the provisions of the schemes. Limitations, however,
occur when political orders are illegitimately forced, apathetically supported or externally

controlled.

v



The Idea of Law (1987) by Dennis Lloyd provided for two starting points taken to explain
the very nature of law. The first view is that law was made in order to achieve social harmony.
In addition, this type suggests that man is basically born evil and that no social progress can be
attained without a guiding law. On the other hand, another view espoused that man is actually
born innately good, but due to sin man became inept in handling his affairs with harmony with
other men. The book discussed as well the nature of compliance. Subjects obeying a law may do
so because of different reasons. Some reasons cited by the author include authority, charisma,

traditional domination, legal domination, force, and force in international law.

Jeremy Phillips and Alison Firth in their book Introduction to Intellectual Property Law
(1990) defined intellectual property as having two sides. First is the colloquial description which
encompasses all things which originate from the usc of human brain. This includes ideas,
inventions, poems, designs, microcomputers and the likes. The other side rather focused more on
intellectual creators’ rights upon that property. Phillips and Firth, morecover, manifested that
intellectual properties are enjoyed in the products of the mind. Therefore the word “property” is
used because an individual or group of individuals asserted rights and powers enjoyed by one
over another’s work. Once a manufacturer acquired a patent on a certain innovation, he has the

power to use such invention

Another view was manifested in the book of P.Ebow Bondzi-Simpson, The Law and
Economic Development in the Third World (1992). Simpson also provided two conceptual views
of intellectual property rights. The first as “public goods or free goods” and the other as “private
property.” The author’s position is that intellectual property is not property right in the same
sense that authors and creators will have the sole power over their ideas and inventions. Rather,
the book acknowledges the existence of a social contract wherein grants of limited monopoly to
the author will be made and in return, the author will allow the general public to have access to
his work. This view of the social contract was also cited in the book Proceedings of the Lecture-
Forum on the Intellectual Property (IP) Code (1998). It was stated that the intellectual property
system balances two interests, and these are the rights of the intellcctual creator to his/her work
and the right of the public to have access to such work. Trevor Black, another concurring author,

in his book Intellectual Property in Industry (1989) affirmed that the IP system should mect the



needs and requirement of groups. Such groups include manufacturer of goods or artifacts,
creators of works, materials or ideas, and the consumer.

Furthermore, Simpson criticized the view that intellectual property rights as solely a
public good and the assumption that intellectual property rights as exclusively a private property.

These stances are the very reason why, as the book suggests, division between the North and the

South with regards to IPR structuring occurred.

The South, generally views IP as a public good, thus it rationalizes the need for a more
lenient intellectual property law. This assumption, however, tends toward a moral-driven concept
rather than an economic one. It recognizes that knowledge is a common property in which all
should benefit. The North, on the other hand, believes that IP is a private property and as such
should be protected by a strict intellectual property law. As Edwin Mansfield commented
“Intellectual property rights must be respected to provide a fair return to the private investors
who take the substantial risks involved in developing and commercializing a new technology.
Unless such returns are forthcoming, the incentives for inventive and innovative activity will be

impaired, to the detriment of all nations, rich or poor.”

Intellectual property laws are utilized to protect the rights of inventors, authors, and
creators. In Introduction to International Law (1990) by Phillips and Firth, they asserted that in
its traditional sense, intellectual property laws safeguarded owners by grants given by the state of
an exclusive exploitation of that which is derived from the use of the human brain. Intellectual
property laws encourage the creation of thoughts, ideas, systems and inventions and at the same
time gives premium for these to be disclosed and generally to be beneficial for everyone. Some
argued that to be genuinely protected, one should just keep the idea to himself. However,

keeping such will not allow that idea to be commercialized.

There are five ways in which the intellectual property law can benefit the owner of
intellectual property. These are absolute monopoly of the market, qualified monopoly, the
monopoly of use of one’s personal creation, compulsory license and unfair competition.

Absolute monopoly is the right of the owner to stop other people from employing the property



iwithin the limits govemned by the law. Qualified monopoly is a situation wherein the owner
) |

icannot ultimately stop other persons from using his idea or invention as a basis for that person’s
. !

iown creation. The monopoly of use of one’s personal creation is the right in which the owner can

. |
stop other people from copying but cannot stop others from exploiting an identical work
i

iproduced independently\.

|Furthermore, compulsory license is the right to use a property by everylone who wishes to
'do so. In a way, the owner is forced to surrender the control of the property. But in return, those
|who want to use the creation are compelled to pay the owner. Unfair competition philosophized
ithat grants of monopoly should be dispensed with because in the end estab]ishmelnl of
imonopolies are not commercially‘ utilized. l'['he solution is for the elimination of activities that

Iprejudices the creator by rendering \1hem unlawful.

iAuthors, Simpson and Adeyinka gave justifications for a strict observance of intellectual
iproperty rights. The Law and Economic Development in the Third World (1992) by P. Ebow
{Bondzi-Simpson enumerated several perceptions with regards to a more lenient irlnellectual
iproperty rights and repudiated these arguments. These werle not blatantly said by developingl
\countries, but trends towards these thoughts were manifested in international debates. The author
\did not adhere to the things cited. As a n‘wtter of fact, he rejected this kind of reasoning, It was
said that weak protection saves the country’s money. This is because the state will notl bother
ipaying huge sum for royalties. Moreover, the general public will be able to afford the product.
Secondly, because it is widely viewed that the sole beneficiaries of a strict intellectual propertyl
llaw are the foreign suppliers, having a weak protection can be assumed as promoting\the
'domestic and national industry. Furthermore, adoption of foreign technology will be made more
ipossible since it prevents foreigners from asserting his right as the one and only provider. Lastly,‘
Ibecause all of these are made possible, it is taken that weak Rrotcction decreases the level of

'dependency of developing countries on develop\ed countries.

ISimpson readily gave his stand regarding this matter. He stated that developing icountn'es’
Inotion that mere copying will promote the domestic industries should be gi\ven a second look. He

'added that weak protection will not automatically lower the level of technological dependency‘



rather it only allows recycling of ideas not giving premium to the creativity and ingenuity of its

‘local inventors and authors. In addition, it was also pointed out that pirate copies are moré often

than not more inferior than the original on the basis of quality. For cases h'kle piracy of videos

:and music, it can do little or no harm to the purchaser of the product. However, in aréas such as

iin the pharmaceutical arena, piracy of drugs can have very serious effects. A slight error can
1

cause losses of lives of many people as what happened in Nigt\aria.

|Alex G. Adeyinka in his article “Intellectual Property Rights in DevelopinglCcuntries:
\Nigeria’s Copyright Decree, 1988”stated that the benefits of having a weak intellectual proper'cyl
llaw are only short term. In the long run, countries having this kind of rules will eventually‘
rexperience intellectual bankruptcy also called “brain drain.” In addition, continuing employment
1of a lenient law for intellectual property will be detrimental for the country’s econorriy~ as
\multinational enterprises (MNEs) will condemn them for disengagement from the strict
lobservance of IPR. For Adeyinka, developing countries should rather tlake the opportunityl to
iseek alliances of mutual benefits with the MNEs since the latter control the know-how needed to

help developing countries. |
|

\Furthermore, Alex G. Adeyinka added that the negative effects of weak protection are
‘apparent. Among these are problems of domestic piracy, and problems wherein the local
iindustrial base is not conditioned to think in terms of protection. The Nigerian government
‘changed its Copyright Law due to the pressures exerted by the MNEs and the intimidation
limposed by the United States to adopt reciplrocal trade measurels.

‘Globalization is a key ingredient in the imposition of strict IPRs. During the General
|Agreement on Tariffs and Trade Uruguay Rounds, participants debated upon the need for an
lagreement on intellectual property. Trade Related Aspects of Intellectual l’roperly nghl\ A
IConcise Guide to the TRIPs Agreement (1996) by Michael Blakeney laid down the p\rovnsmns of
ithe TRIPs agreement. He defined the minimum standards of intellectual property n'gl\ns
protection, the nationals benefiting from the agreement, effect of existing intellectual property
Iconventions, most favoured-nation treatment, technology transfer, and the pubhc mten.st

\considerations. Delving more into the technology transfer, Article 7 of the agreement says that



\the “objective of the protection of the intellectual property right is the promotion of technological
iinnovation and to the transfer and dissemination of technology to the mutual advamagell of
producers and technological knowledge and in a manner conducive to social and econolmic‘v
Iwelfare and to the balance of rights and obligations.” However, such objective, according toi
some anal'ysts, remained goals that have never been realized. |

IMartin Khor, author of the article “TRIPs Agreement and the WTO’s Crisis of
{Legitimacy” (2001), asserted that several developing counnl'ies have insisted on including IPR in
ithe agenda. Khor gave several disadvantages to the pursuance of the TRIPs provisions. These are
the increased price of consumer prices including medicines, the high cost; needed to pay\ for
iroyalties, and the phenomenon of biopiracy. The latter meant having developed countries patent
ithe research and knowledge originally from the South. Because of these problems,lthere were
‘demands that flexibility be given to countries in implementing the rules of the agreémem. The
|balance and mutual advantage of producers and technological knowledge affirmed by the Article
|7 was challenged by Martin Khor. The monopolistic profit of the IPR holders g§ared lthe “should
ibe balanced” system away from the public interest. He added that though developing countries
lare the ones mostly affected by the agreement, even developed countries have explerienced the

\detriments of its plrovisions.

|“Review of the TRIPs Agreement: Fostering the Transfer of Technology to Developing
(Countries” (2003) by Carlos Correa argued that the technological growth even after the
ieffectivity of the agreement has widened. Strict intellectual property rights rather than inspire
\development will only limit the access to technologi‘cal innovations. Correa cited the viewslof
Iprofessors, economists and different organizations which took the same stand on the darnagel
‘done by a severe inflexibility of IPRs. UNDP Human Development Report 1999 stated, “The
relentless march of intellectual property rights needs to be stopped and ql‘xestiioned.
IDevelopments in the new technologies are running far ahead of the ethical, legal, regullatoryl and
Ipolicy frameworks needed to govern their use. More understanding is needed —in every couﬁtry;

lof the economic and social consequences of the TRIPS agfeemem.”



IThe laws conceming intellectual property rights in the Philippines have undergone
irevisions. Esteban B. Bautista in his lecture on the salient features of the decree on the
intellectual property compiled in the “Proceedings of the Lecture-Forum on the Intellectual
Property Rights of the University of the Philippines under the Intellectual Property Code (1998),
discussed the imlponam changes and innovations introduced by P.D. No. 49 in relation to the!
former Copyright Law, RA 3134. In another lecture also found in the same book, Susan D.:
Villanueva discussed the Copyright Law as defined in the Intellectual Property Code. Because!
P.D. No. 49 did not antici]pate tremendous changes and innovations, the adoption of the}
Intellectual Pro\perty Code was deemed necessary. The IPC is the current code providing!
lprotection to intellectual creators and author. |

'Susan D. Villanueva in her lecture on intellectual property laws on copyright in the
{Philippines defined copyright as was specified in the [PC. Copyriglln shall consist of the elusive
iright to carry out, authorize or prevent the following acts: (a) rep\roduction of the work or
isubstantial portion of the work, (b) dramatization, translation, adaptation, abridgment,
larrangement or other transformation of the work, (c) first public distribution of the original and‘
‘each copy of the work by sale or other forms of transfer of ownership, (d) rental of the original or
la copy or an audiovisual or cinematic work, (e) public display of the original or a copy of the
iwork, (f) public performance of the work; and (g) other communications to the publiclof the
iwork. Elaboration of the scope and limitation of the copyn'gl"nt law and the remedies of the

Icopyright owner were also tackled byl the lecturer.

\Intellectual Property Patent and Trademark Laws of the Philippines (1995) plrovided for
ithe act creating the Videogram Regulatory Board or P.D. No. 1987. Amonglthe stated reasons
ifor the creation of such body include the proliferation and unregulated circulation of videograms
Iwhich have been detrimental to the operations of moviehouses. The movie industry was ‘also
Icited as one business that is gravely affected by the unregulated activities of vide‘ogram. In
‘addition, it was made clear that to be able to achieve national economic recovery, there is a need
Ito ensure that businesses including the movie industry will be protected by t}‘le g?vemmcnt

a‘gainst unfair distribution of works.|
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IRepublic Act No. 9239 provided for the reorganization of the VRB to Optical Media
{Board. Unlike the broad functions of the Video Regulatory Board, the Oqtical Niedia Board
ifocuses mainly on the proliferation of unregulated and pirated CDs, VCDé,yand DVDs. The
{board also has the capacity to give license and registrations for the legal exp}of\ah’on and use of
jintellectual proplerties. '

[The problem of piracy in the Philippines has been rampant even at the time of President
{Fidel V. Ramos. In the International Intellectual Property Association (IIPA), it was said that the
[Philippines has been included in the United States Trade Representative’s [;riontx Watch List.
{An article released by the Motion Picture Association on the actions done by the dp.tical Media
{Board asserted that removal of the Philippines from the watch list is still a major concern.
|However, Chairman Edu Manzano added that more crucial is the long-term beneﬁ.ts obtained
ifrom the creation of a healthy business environment that encourages our local creative industries

{to produce more intellectual property works.
|

|The researcher also deemed it necessary to review the concept of “evaluation” as the
istudy to be done deals with assessing and evaluating. In Evaluation: A Systematic Approach
|(1993) by Peter H. Rossi and Howard E. Freeman,l evaluation research is defined ;s the
Isystematic application of social research procedures for assessing the conceptualization, design,‘
limplementation, and utility of social intervention programs. The reading tackled the histcory| of
‘evaluation research, the growing demand and need of such in the contemporary world, 1and the
'flexibility in the adoption of evaluation methods. Basically, steps of evaluation are as follows:
iI. Specify, select, refine, or modify project goals and evaluation objectives 2. Establish
Istandards/ criteria where appropriate 3. Plan appropriate evaluation design 4. Select or develop
data gathering methods 5. Collect relevant data 6. Process, summarize, analylze relevant data
7. Contrast data with evaluation standards or criteria 8. Replon and feedback results 9. Assess

cost-benefit/ effectiveness.|
{To summarize, intellectual property is viewed differently by' various authors. It is

Iregarded by some as everything which encompass the use of the human brain. Another p9sits it

to be a public good in which case the consumer should be given access to the property. Cbmmry

0



Ito this is the view that IP is a private good which is inclined to benefit more the intellectual
\creator rather than the consumers. Howevér, another view gives a more reliable definition for IP.
It is considered as a social contract wherein the creator gains monopoly but, because of this,
iconsumers are allowed to use the product. The views of developed as well as the developmg

\countries were presented giving justifications for their respective arguments.
|

|All the concepts, terms, ideas reviewed by the researcher were necessary to fully
junderstand the study at hand. It is important that the researcher be made aware of general
iconcepts regarding the topic to allow wider scope of comprehension. It is essential that the two
isides of intellectual property be discussed and analyzed to 1acquire greater knowledge in dealing‘
jwith the study. Furthermore, with the information gathered,‘the researcher will have more
ibackground hence more leverage in asking questions to the interviewee and survey resgondenm.
iAlthough interviews with experts in OMB will be done, it is impFraﬁve that the basic functions

iand power of the office is already known to the researcher, thus a review is indeed indispensable.
|

IMoreover, the different laws and republic acts that were reviewed as they will provide the

!
'researcher a preview of the provisions that should be implemented by the Optical Media Board.
‘Aside from this, the reasons behind this enforcement were given by analyzing the contents of the

llaws and republic acts.

iTheoretical Framework‘

Intellectual property is a legal definition of inventions, ideas, and artistic works that
iencompass the use of human brain. As such, owners of intellectual creation have a rigiln to utilize
itheir products and thus have legal protection. The difference occurs as to whether intellectual
'property be regarded as a public or a private good. Intellectual property as a public good tends to
|benefit the consumers more while IP as a private good is more advantageous for the intellectual
'creator. There is, however, another view that will be used for the purposie of the study at hand.
IP. Ebow Simpson in his book The Law and Economic Development in the Third World (1992)
Iregarded intellectual property rights as a social contract; he stated that both intellectual producer
iand consumer will benefit with a strict implementation of the intellectual property‘ lawls. With

Ithis, the intellectual owner will be given monopoly or remuneration for his invention while the
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iconsumers will be given access to these creations. This type allows both parties to fully utilize
ithe products. Furthermore, with strict implementation, Simpson stated that the creatwlty and
lingenuity of a country’s inventors and authors will be advanced. Furthermore, the quahty of the

iproducts that will be available for public consumption will be of high standard as plmted
‘materials will be eliminated totally.

|

[There are five ways by which the intellectual property law can provide protection for
fholders of the intellectual property. The right of the owner of the IP to stop other people from
lutilizing his work is called the absolute monopoly of the market. In this case, the creator has the
ipower to thwart others from copying the idea. Furthermore, even if another pFrson was able to
icome up with the same idea independently as was embodied in the intellectual property,lthe
iowner of the first patent has the right 10 prevent him from utilizing the idea. This owner exhibits
‘great power over the market especially if the consumers actually want to p\urchase or use his
linvention. In this scenario, no person can be allowed to patent subject matters already dubbed as
lintellectual property. Thus, another person who has exhaust his efforts to develop a similar
isubject matter independently from that of the owner’s work, will not be able to reap a‘.nyv benefit
las long as the patent for the original holder is still in effect. However, a different case wi'll apply
lif the person conceives and uses the invention even prior to the date of which the patent was
.granted. In such situation, the person can continue enjoyinglthe utilization of the ‘invention
I(Phillips and Firth, 1990)i

iOn the other hand, the qualified monopoly gives absolute monopoly but with one maj?r
lqualification. The author cannot prevent other persons from using his work as a basis for that
iperson’s creation. This is also known as “reverse engincering.” This type of plrotection was
'designed to avert possible detrimental impacts of having a single dominant monopoly,lthus

idamaging competition, scientific research and consumer choice (Phillips and Firth, 1990)i

|Another kind of protection is the monopoly of use of one’s plersonal creation. In such
Icase, the holder of the intellectual property can stop other people from copying\the work
Iproduced by him. Yet, the holder of the IP cannot actually prevent another person who conceived

ithe same idea to utilize his similar creation of which was produced indepéndentlx. It is indeed
|



ipossible that several persons come up with the same idea and creation. If this happens, it is most
llikely that the first creator will be given the right since notions that other persons copled the
iworks of the first creator exist (Phillips and Firth 1990)

|Compulsory licensing can detract from the notion of protection. It is because this type of
isafeguard relinquishes the control of the holder over his intellectual property. The good pomt
labout this, though, is its economic or monetary remuneration. Compulsory licensing allows
leveryone to use the creation or invention as long as a sum of money will be given bacl‘i to the
'owner (Phillips and Firth, 1990). The last type of protection which is unfair competition is not
\usually employed. This type does not deal with any grant of monopolx but rather it renders
lactivities prejudicing the ability of the intellectual property creator to acquire a fair profit
wnlawful (Phillips and Firth, 1990), ‘

i

{Copyright laws provide protection to authors against plagi‘arism of his intellectual
iproperty. It is an infringement to copy a work of an intellectual author without his permission to
'do so. It should be noted, though, that the copy should emanate from the original protected work.
{The act of copying can be done direct or indirectly, partially or completely (Phih'pls and
[Firth,1990).

iStrict observation of intellectual property rights was propagated by the Trade-related
IIntellectual Property Rights adopted to further consolidate and put into acu!on the conceat of
\globalization. The Third World has been criticizing the provisions of the agreement arguing that
ipoor countries cannot afford to pay huge royalties to authors. Furthermore, since develo;')ing’
icountries have the perception that only foreign firms and companies will benefit from a strict’
iintellectual property, a lenient implementation of the law will automatically\ be favorable for the
ilocal industries. This is however, repudiated by P. Ebow Simpson asserting |that strict intellectual
Iproperty laws should be seen as a helpful guide in achieving a more productive and creative
isociety. Domestic inventors will be given much p]roteclion and thus much incentive to continue

‘and allow ingenuity to manifest within the country‘.



\For the purpose of the study,lthe researcher will take strict observance of intellectual
|property rights as the theory to be followed. The studyi involves the need for a more intensive
iimplementation of intellectual property laws to totally eliminate the causes of piracy which up to
inow haunts the producers and artists of the movie industry“ ‘
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iConceptual Framework
i

LN

INDEPENDENT VARIABLES |

Information dissemination |
. Rigid law implementation |
Change in people’s perception |
regarding the Copyright Law
. Streamlined administrative procedures |

Intervening Variable

Lessened instance of
padrino system

|
|

Intervening Variable

Strict law enforcers who can |,
persecute cases of violation

DEPENDENT VARIABLE

| Strict observance of Intellectual Property Rights |i

OUTCOMES AND END RESULTS

Develops domestic and creative activity
Facilitates transfer of technology
Attracts foreign investment

Ensures market access for products
Promotes diffusion of knowledge

RAlE ol e




IStrict -observance of intellectual property nghts is viewed as the desired effect which is
lalso the dependent variable. To be able to achieve thls several independent variables were cited.
\These are information dissemination, rigid law implementation, chanlge in people’s percepuon of
ithe Copyright Law, and streamlining administrative procedures of registering patents, tmdemarks
iand copyright. It is essential that the general public be aware that the Copyright Law exists.
{Thus, the government should ensure that the provisions, especially the pertinent ones,\be made
lknown to the people. Moreover, since there already exists a sound law protecting thelrights of
lintellectual creators, rigid law implementation should consequently be pursued For the
|protection of the rights of composers, singers, artists and producers, the Optlcal Medla Board has
|been enshrined to make certain that the problem of music and movie pxmcy will be solved. The
lexistence of such an agency, though,.‘is not an assurance that the crime will be eradicated. It is

limportant that the law be enforced corisistemly and uniformlyl.

|Furthermore, the public should be made aware of the detriments that are connected with
inon-observance of intellectual property rights. Changes of old perceptions regarding piracy‘
ishould follow as well. Lastly, the government should streamline administrative processes and
iprocedures of registering patents, trademarks and copyright. Smooth course of registering should
ibe developed to give inventors and creators an incentive to disclose their innovations\to the
‘public. Once all of lthese are achieved, a higher probability that the dep]endent variable which is

strict observance of intellectual property rig}]ns will occur.

|With intervening variables, like lessened instance of padrino system and strict law
‘enforcement, independent variables cited above will ultimately lead to the strict observance of
lintellectual property rights. The padrino system which is a well-known norm in the Philipp!ines
‘can stop the continuous flow towards observance of intellectual property n'glln& Once
[“palakasan, pakiusapan, and kai-kaibigan” is stopped and the concept of equalityl before the law
lis espoused, then there will be no excuse for rigid implementation of the law. Secondly,
‘employment of law enforcers who can do their jobs well without having any‘ ulterior motives can‘

‘also lead to propfr observance of the law.



[With these intervening factors, the dependent variable can readily be achieved once the
iindependent variables are guaranteed. The end results of strict observance of the intellectual
iproperty code include the following: development of domestic and creative activity, facilitation
of transfer of technology, attraction of foreign investments, ensured market access ft;r products,
iand diffusion of knowledge and information for the development of the nation. Because peop)lc:
lare given incentives or grants for every intellectual creation, more will be encouraged to devclég
tand enhance their creativity. This creativity will later on yield innovations that are needed bx the
ination to compete with other countries, technology-wise. In addition to this, the consumers will
\generally have more choices as new products will be made available for C(;nsumption. Market
'access is achieved because the intellectual creator was encouraged to disclose his[idea for the
benefit of all. Foreign investments entering the country will also fl)llow since foreign businesses|
see thelplace as conducive for hatching new ideas and thoughts. Of equal importance are the!
diffusion of knowled!ge and information for the development of the nation and the transfer of |

1echnololgy. !

\In the end, with proportionate intellectual property n'ghts,‘both the intellectual creators
land consumers will attain respective positive gains from the utilization of the intellectual
i

property.

Definition of terms!

i
I+ IP Code- Republic Act No. 8293 also known as the Intellectual Property, Code of the
|Philippines (from RA No. 9239)‘
|- an act prescribing the intellectual property code and establishing the intellectual
Iproperty office, providing for its power and functions, and for other pura&ses
|- provides the law on patents, licensing, trademarks, service marks, trade names,

land copyri gbt

|% Optical Media- a storage medium or device in which information, including sounds
land/or images, or software code, has been stored, either by mastering and/or replication,1

Iwhich may be accessed and read using a lens scanning mechanism employing a high



lintensity light source such as laser or any such other means as may be devcloped in the
\future. (from RA No. 9239)

[% Optical Media Board- created under RA No. 9239 which reorganized the Vldeogram
|Regulatory Board (from RA No. 9239) with the followmg funcnons

lo  Evaluate qualifications of any individual, establishment or entity to engage in the
Imastering, manufacturing or replicating of optical media l
lo  Conduct inspections by itself or in coordination with other agencies
o Apply for or obtain search warrants from any court of law, or ltake into preventive
lcustody, with reasonable ground, any equipment which are used in violation of
Ithe Copyright law ‘
1

I License- the authority granted by the Op\tical Media Board to establishments or entities
Iregistered with the OMB to engage in the business of mastering, manufacture,
ireplication, importation or exportation of optical media (from RA No. 9239)‘

1% Replication- the process of manufacturing optical media by reproducing or generating,
\copies of the stamper in an injection molding machine or other forms of replicatingl '

lequipment (from RA No. 9239)
1

i+ Copyright- is the right of the owner of the intellectual property in a work to prevent

lothers from reproducing his work or material without his permission (Black f989, 182)l
[% Piracy- unauthorized use of patented or copyrighted work (Webster 1990)\
' Author- is the natural person who has created the work ( from [PC, Part IV),
1

I+ Effectiveness — causing or capable of causing 1a desired or decisive result in use of force

lor in operation (Webster 1990)‘
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I Effectiveness of Copyright Law imp‘lememation
Indicators:|
I(A) Decrease in the production of pirated VCDs and DVDs as shown by‘ statistics
I(B) Decrease in the consumption of pirated VCDs and DVDs as shown by statistics
I(C) Strong sense of compliance — people not buying plirated VCDs and D\>Ds
|(D) Extensive efforts by the Optical Media Board realized, sporadic actions no long(?r

lexecuted

Research Design|

|A matrix shows the kind of data needed, its sources and technique of data gatheringlas
iwell as the analysis. The researcher will use both the qualitative and the quantitative app\roaches
'to determine the effectiveness of the Optical Media Board in deterring music and movie piracy in
Ithe Philippines. Data gathering techniques will include library research, surveys and kley1
linformant interviews. Literature review will be used to acquire the data regarding the history and
‘contents of Copyright Law as part of the Intellectual Property Code. Furthermore, this typle of
\data gathering will also be espoused to get the basic information about the Optical Media Board,“

including its history, membership, functions, and programs.
1

ITo compare the change of piracy status in the Philippines, statistics will be obtained from
Ithe National Statistics Office and from the Op\tical Media Board. Statistical data will include the
icurrent situation of piracy of VCDs and DVDs in the Philippines and the status of piracy before
ithe adoption of the Intellectual Property Code as well as before the establishment of the ‘Op‘\ical
{Media Board. This statistical data will further be backed up by keyl informant interview. Two
‘experts from the Optical Media Board will be interviewed as to the nature of the board’s work
'and the actions done to fight piracy in the country. (Please see list of qy‘lestions to be asked in

|Appendix 1 as well as the informed consent forms in Appendix 2)1
Surveys will be utilized to code the general public’s perception regarding the Copyright

ILaw and the treatment of piracy as a crime. There will be 200 respondents for this and coding lfor

Ithemes will follow. Afier this, meta analysis will also be done which will combine all ﬁndingé in
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an integrated fashion. Generally, respondents will be concentrated in the Metro Manila area. To
isupport the data gathered, statistics will be gathered from prominent statistical organizations.

|Moreover, articles having this topic will also be used to further give strength to the data gathered.
|

IBecause of the sensitivity of the matter to be discussed, the researcher will employ casual
linterviews with the sellers and retailers of pirated videograms. The researcher will focus n‘llore on
|Quiapo and Greenhills area since these places are the rrllost prominent centers for pirated CDs.
[Ten interviewees for each place will be conducted with questions ranging from lhe‘ benefits of
{having piracy to their perceptions of the Optical Media Board. For ethical l\purposes, consent for
lan interview should be secured from the interviewees. They will be gi\ven ethical consent forms
\to ascertain that they agreed to imp\an information to the researcher. In return the interviewees
|will have the guarantee that all things shared will be highly\ confidential and will not be
lplublished.

IWhen all of these is done, careful analyses based on concegrual framework and
thypothesis will be made to come up with a supported conclusion on whether the Optical Media

1Board is effective or not in its efforts to deter music and movie piracy in the Philippines.
|



lan integrated fashion. Generally, resandents will be concentrated in the Metro Manila area. To
Isupport the data gathered, statistics will be gathered from prominent statistical organizations.

|Moreover, articles having this topic will also be used to further give strength to the data gathered.

|Because of the sensitivity of the matter to be discussed, the researcher will employ casual
linterviews with the sellers and retailers of pirated videogt\ams. The researcher will focus more on
'Quiapo and Greenbhills area since these places are the most prominent centers for pirated CDs.
{Ten interviewees for each place will be conducted with questions ranging from thc:| benefits of
ihaving piracy to their perceptions of the Optical Media Board. For ethical purposes, consent for
lan interview should be secured from the interviewees. They will be given ethical co:'xsent forms
|to ascertain that they agreed to impart information to the researcher. In return the interviewees
iwill have the guarantee that all things shared will be highly\ confidential and will not be
\Rublished.

\When all of these is done, careful analyses based on concep.rual framework and
lhypothesis will be made to come up with a supported conclusion on whether the Optical Media

iBoard is effective or not in its efforts to deter music and movie piracy in the Philipplines.
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'Scope and Limitationl

{This study focuses primarily on music and video piracy in the Philippines. The researcher
{will gather first hand information from sellers and buyers of pirated VCDs anfnd DVDs in the area
'of Quiapo and Greenhills. These two places are well-known spots for cheap pirated videograms.
In fact, people from different social brackets go to these places to buy the cheap'est musié and
Imovie videos.

[The research will delve into the provisions of the Copyright Law as provided for in the
iIntellectual Property Code of the Philippines. The nature of works protected'by the Copyright
ILaw will be defined as well. Furthermore, the owner and the limitations of Copyright will b!e
idiscussed. The rights of performers, producers or sound recordings and broédcasting‘
jorganizations will also be given emphasis. In addition to the elaboration of the Copyright Law,,
Ithe office that enforces and implements that law will also be given attention. The Optical Media\
|Board’s composition, structure, powers and functions will be included as well. Since piracy‘ is
ithe problem that is to be eliminated, the nature of piracy will have to be identified. Moreover, its

|
imanifestation in the Philippines will be explained thoroughly.
|

iIn the process of completing the study, the researcher will encounter several limitations.
[The researcher will have to interview sellers of pirated VCDs and DVDs. However, it is only the
Iretailers and not the actual producers that will be contacted. In addition, only those retailers \l‘vho
lare willing to give their stories can be used as a source of information. Because the act of pimcy.
lis considered as a crime, it is possible that the interviewees will withhold some information that
/they deem will affect their activity. Aside from interviews, surveys will also be conducted.
{There will only be 200 respondents. These samples are too few to make gt\aneraliutions The
Iresearcher, though, will find credible statistical organizations that have conducted similar survey
las that of my study. This is to validate the data gathered in the surveys done. Moreover, different
linstances or circumstances may be the case in other areas outside Quiaplo and Green};ills. The
'sampling of the places to be considered was done purposively; these two p‘laces are two of the

Imost visited and most popular venue for obtaining plimted VCDs and DVDs.

]
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{The major source of the programs of the Optical Media Board is basically from the
thuman resource of the board itself. Thus, it is likely that the agency will give only the good side
lof its programs to make a pleasant impression to the general public. To solve this, the reéearchcr
iwill have to review records, studies, researches and evaluations regarding the “functions and
iactions of the Optical Media Board. This will be carried out to give credibiiity to the study at
thand. Aside from all of these, time constraint can also be a limitation since too many data should
'be gathered to satisfactory complete the study. Time management, though, w111 strictly be
lobserved by‘ the researcher. .

IRelevance

iAdvertisements of anti-piracy have been launched by the Ogtical Media Board to
ipublicize the immense injury done by piracy to local movie producers and artists. The OMB has
ibeen branding people who continuously buy pirated videogmrlns as either a thief or an accessory
ito the crime of theft. However, as can be seen at almost every street, there are still many vendors
‘persistently selling these “illegal” videograms. In 1997, piracy in the Philippines accxl)unts for
‘estimated losses of about 3 million US dollars in music, 22 million in mot{on pictures, 56.7
imillion in business application computer programs, 26 million in entertainment softwarc,lar‘xd 70
imillion in books (IIPA Special Recommendations, 1997) In fact, since the late 199“05,11he
iInternational Intellectual Property Association included the Philipplines in its watch list of

lintellectual property rights violators.
i

iThough the government has been trying to p‘rotect the creation of intellectual authors
Ifrom undue and unfair exploitation, present circumstances reveal that such efforts are not exactly‘
‘enough. In 2003, the Videogram Regulatory Board was reorg;lmized to better suit the needs of
'addressing music and video piracy in the Philippines. However, as reports have shown, agencies
llike the VRB now OMB, National Bureau of Investigations, and others have been faceci with
lcrucial hindrances like lack of funds to support their progrzlims. With this, the possibilitx of
Ipirated discs entering the Philippines is still highly probable. Excerpt from the IIPA Splecial 301
[Recommendations dated February 20, 1996 revealed that pirated cassettes and discs from the

Middle East have entered the country without much obstruction by the Philipp.ine Custom.



\Furthermore, reducing the level of piracy is hard to achieve because the activities of p:rates are
rather spomdlc

|As we can see, piracy has dominated the market of the Philippines. Despite the actions
lespoused by the government and its agencies, the proper law implementation isystill yet to be
rrealized. The effectiveness of OMB in solving the problems of music and video plmcy will be
'assessed and recommendations on the things that should be done to achieve greater comphance
'will be given. If piracy will continue to haunt movie and recording producers there is a

ipossibility that in the end all that will be left are low-quality films and recordmgs

|As the study is being conducted, views of the buyers as well as of the sellers will give the
jother side of the story. Despite the efforts of OMB in suppressing piracy, plroducers as well as
iconsumers continually engaged in distributing and consuming pirated VCDs and DVDs. The
ireasons behind will be used in assessing the need for rigorous intellectual property rights. Many
lhave argued that intellectual property rights are not for the Third World, as majority\ of the
Ipeople does not have the means to acquire the proRemes.

iThe Philippines has gone through several revisions of the Copyright Law and
Ireorganizations of the agencies in-charge. However, the perceived problem still liﬁgers with no
imanifestations that it will be eradicated soon. The root cause is to be brought out to the op\en to

achieve the solution to the lonlg-before problem of piracy.|



CHAPTER 2

Piracy. IPR. Copyright Law: a Digest of the Evolution of IPR and Copyright Law with the

Existence of Piracy in the Philippines

Intellectual property rights, together with its components, have been one of the agenda in
the GATT Uruguay Rounds, thus, the creation of trade related intellectual property agreements.
The TRIPs agreement provided that “Members shall accord the treatment provided for in the
agreement to the nationals of other Members”. Generally, this agreement imposes that each
member should treat nationals of other members with no less favorable treatment as to its own
nationals with regards to the protection of the intellectual property. The TRIPs agreement is just
one proof that the spread of globalization has permeated the entire system of the world
(Blakeney 1996, 40).

According to former Charge’ d' Affaires Darryl Johnson, strong adherence to the
agreements in intellectual property protection is critical to encourage investments and

- I j
entrepreneurship in the Philippines.
Nature of Globalization 0 WA

Globalization has n its roots with the introduction of new inventions which later on
led to the Industrial Revolution. The long, tedious hours of working with little efficiency was
changed altogether with the emergence of power-driven machines (Ramos 2003, 15). As Thomas
L. Friedman puts it, globalization is driven by “computerization, miniaturization, digitization,
satellite communication, fiber optics and the Internet” (Friedman 1999, 8). This technological

revolution called for a greater emphasis on re-engineering and higher investments. Aside from

technological revolution, there was also a change concerning information Both these



transformations paved the way for firms, investment, production and organization in the context
of globalization (Alburo 1998, 23). It can be stated that global firms are actually a network of
firms which are less hierarchical, more collaborative, less narrow and more flexible.
Oppositions to Globalization

Opposition to globalization hingeﬁ their criticisms on its effects on growth and equity.
Arguments of unemployment, worsening inequality and constraining countries independently
pursuing growth has been some of the detriments of globalization (Alburo 1998, 28). The World
Bank together with the International Monetary Fund became the most powerful and influential
economic actors through the adoption of the structural adjustment programs. Not long afier, the
World Trade Organization was established to implement the rules of world trade set at the GATT
Uruguay Rounds Agreement (Bello 1998, 48).

During the years 1985-1995, Thailand was considered by the World Bank as the world’s
fastest growing economy. However, in 1998, Thailand’s growth rate declined by 5 percent. As a
matter of fact, the banking industry was in crisis. The market seems to be booming but in
actuality this was not because of the increased purchasing power but because of the excessive
credits. Farmers made their complaints and concerns known to the government as they have seen
that the development that should supposedly include all has left the Thai countryside behind
Many developing countries have been opposed to globalization precisely because of this idea.
Urban industrial development has been achieved at the expense of agriculture and countryside.
Poverty has become a rural phenomenon. In addition, there were also inequalities in the cities. In
the period 1975-1990, the income share of the richest 20 percent of the population rose from 49.3
percent to 59.3 percent, while the income share of the poorest 20 percent declined from 6.1

percent to only 4.1 percent (Bello 1998, 50)



It is ironic that despite the North being the proponent of globalization, there have been
evidences that its application has caused some detriments to their economy as well (Bello 1998,
51). The mix policies of deregulation, liberalization, reengineering and restructuring of the firms
and breaking of the labor movement resulted in increased redistribution of income towards the
upper class
Globalization and the TRIPs Agreement

Another factor of globalization arose from the new set of international rules accorded in
the TRIPs Agreement that took effect on July 1, 1995. These heightened global producers’
benefits with regards to their creation. Stronger sanctions were included to stop piracy and
violations against intellectual property rights. A notable part of the agreement allowed the
inventors and creators to have rights to the financial gains of jf§"work. Many have countered the
advocates of the anti-TRIPs agreement saying that without effective protection, there will be no
inventors and artists who will be willing to share their works in countries where piracy is a
business In fact they argued that it is not only the foreign investors that will be decapitated with
the emergence of piracy since the local distribution channels are also affected (Selected readings
1994, 27)

One of the major concerns of the proponents of the Trade-related Intellectual Property
Agreement is the length of time given to the developing countries to conform to the Uruguay
Rounds agreement The International Intellectual Property Alliance reports that more than 75
percent of accounted piracy is from the developing countries and other Asian countries. As such,
nations should conform to the internationally agreed norms for the security of intellectual

property rights.



The rules of the Berne Convention were incorporated in the TRIPs agreement. Z::;d at
protecting literary and artistic works. The agreement a&/ebra‘cdr “Protection extends for the
duration of the life of the author plus 50 years, and includes rights of translation, reproduction,
public performance, broadcasting, adaption and arrangement, and rental. In the case of sound
recordings, this level of protection is up from 25 years (Selected readings 1994, 28).

The agreement clearly states, as well, that members should accord the same treatment to
other members and signatories of the agreement By this, it meant that there shall be no less
favourable treatment with regards to the implementation and protection of intellectual property
rights  Protection is defined to include “matters affecting the availability, acquisition, scope,
maintenance and enforcement of intellectual property rights as well as those matters affecting the
use of intellectual property rights specifically addressed”.

In Article 7 of the TRIPs Agreement, the mutual advantage of both producers and users
of technological knowledge is the utmost objective As such, the agreement allows the
employment of appropriate measures to prevent restrain in trade or hinder international transfer
of technology. This provision has been earlier manifested in the Transfer of Technology Code
promulgated under the UNCTAD. Article 8 which deals with public interest considerations
permit member countries to amend their laws as long as the changes are still in compliance to the
provisions of the TRIPs Agreement
Copyright and Related Rights under the TRIPs Agreement

The provisions provided for in the Berne Convention were adopted by the TRIPs
Agreements with several amendments. Article 9.2 states that “copyright protection shall extend
to expression not 1o ideas, procedures, methods of operation or mathematical concepts as such.”

Thus, to be able to acquire a copyright, it should be fixed in a material form The Berne



Convention thus included “every production in the literary, scientific and aristic domain,
whatever may be the mode or form of its expressiong sMbooks, pamphlets and other
writings; lectures, addresses, sermons and other works of the same nature, dramatic or dramatico
musical works; choreographic works and entertainments in dumb show; musical compositions
with or without words; cinematographic works; works of drawing, painting, architecture,
sculpture, engraving, and lithography; photographic works; works of applied art; illustrations,
maps, plans, sketches and three dimensional works relative to geography, topography,
architecture or science "

In addition, translations, adaptations, arrangements of music and other alterations are
considered as original works. Also accorded the same status are encyclopedias and anthologies
which are collections of literary and artistic works The justification behind this is that selection
and arrangement ol contents signify intellectual creation

The rights of authors as stated in the Berne Convention includes exclusive right to
authorize reproduction, translation, authorization of public performance, rental rights, prohibition
of bootlegging or the unauthorized recording of a live performance.

History of the Philippine Intellectual Property Code

The Philippines is a signatory to several international treaties and conventions that dealt
with intellectual property. These are Convention Establishing the World Intellectual Property
Organization (1980), Paris Convention for the Protection of Industrial Property (1965), Budapest
Treaty on the International Recognition of the Deposit of Microorganisms for Purposes of Patent
Procedure (1981), Berne Convention for the Protection of Literary and Artistic Works (1951),
International Convention for the Protection of Performers Producers of Phonographs and

Broadcasting Organizations (1984), and Agreement on Trade-Related Aspects of Intellectual



Property Rights. With this, it can be seen that the Philippines has included the protection of
intellectual properties as a goal that should be given attention. As a matter of fact, the 1987
Constitution explicitly mandates that the State shall protect intellectual property.

In 1947, the realization of a protecting law for intellectual properties was established.
Republic Act No. 165 “An Act Creating a Patent Office, Prescribing its Powers and Duties,
Regulating the Issuance of Patents and Appropriating Funds Therefore” was passed June 20,
1947. This allowed the creation of an office where all records, books, drawings, specifications,
and other papers and things pertaining to patents shall be safely kept and preserved (RA 165
1947) Aside from this, it provided for the organization and operation of patents, inventions
patentable, application for patent, issuance of patent, terms and cancellation of patent, and
penalties and other infringement

The Presidential Decree 1987 first defined the legal and illegal boundaries of video
usage Some said that this decree was extremely onerous leaving the video operators in a losing
end. However, much was given to the producers of the film who during this time have been
experiencing great losses. Copies of the movie were circulated even before the film was actually
shown in theaters. Because of this came the establishment of the Video Regulatory Board or the
VRB (Dacanay 1986, 14). The Board which took several revisions in the end was changed into
the Optical Media Board or the OMB with Edu Manzano as the chairperson.

As early as 1987, legal sanctions have been employed to curtail film piracy. The
Philippine Federation against Copyright Theft or the PFACT headed by Rico V. Domingo has
devoted functions to stop and preserve the film industry against video piracy (San Juan 1987,
28). This organization was able to conduct raids and file cases of copyright theft. The problems

occurred with the convictions of these cases. According to Atty. Domingo, convictions were hard



to come by because of several factors. First is the lack of information about film piracy issues
and complexities on the part of the government agencies concerned. The second concerns the
iregularities in the pursuit of court processes, such as the dropping out of witnesses, and the
disappearance of evidences. And the last is the lack of public support (San Juan 1987, 13).

In 1997, W& Philippine Congress passed Republic Act No 8293 or the Intellectual
Property Code which sought to give protection to all intellectual property creation Aside from
this, provisions in the code conformed to the terms of the Berne Convention as this is obligatory
as being a member of the World Trade Organization. The need for new rules and sanctions were
justified by the immense development in technology which made it easier for pirates to violate
the intellectual rights of authors (HB 322)

Certain amendments in the Intellectual Property Code were passed to cope with the
emergence of internet piracy in the Philippines Among the amendments include reproduction to
mean copying in part or in whole whether temporary or permanent without authorization. In
addition, “communication to the public” meant any communication to the public to include
broadcasting, rebroadcasting, retransmitting by cable, broadcasting and retransmitting by
satellite.

As was mentioned earlier, the Intellectual Property Code was promulgated in conformity
with the Philippine’s multilateral agreements. According to the 1997 deliberations of the IPC in
the committee level, the time frame given by the World Trade Organization to comply with
international agreements was January 1, 2000. Aside from this, the Philippines should comply to
the bilateral commitment made with the United States with the need to pass a new intellectual

property code in December of 1995 (CommitteeHearing,1996).



According to the deliberations, the Philippines will receive several benefits once the
Intellectual Property Code will be passed earlier. These are low tariff for the garments exported
to the United States and the lowering of the Philippines from the “priority watch list” to “watch
list” of intellectual property violators. The Navarro-Cantor Agreement in 1993 allowed for this
change of watch list category. However, this same agreement could impose economic sanctions
in the event that the Philippines be deemed lax in providing protection to intellectual creators
(Committee Hearing, 1996).

Evolution of the Copvright Law in the Philippines

The first applicable law with regards to the rights of the authors and inventors was the
copyright protection under the Spanish Law. After the Spaniards ceded the Philippines in the
Treaty of Paris, the country’s law on copyright was molded under the influence of the American
Copyright Law.

On March 6, 1924, the Philippine Legislature enacted its very own law on copyright
Even the first deliberated copyright law of the Philippines, Act No 3134 which was entitled “An
Act to Protect the Intellectual Property” was patterned afler that of the United States Several
years after, it was amended with the name “The Copyright Law of the Philippine Islands.” Under
this law, it provided who will be given the ownership status of the intellectual creation. It also
laid down the specific works that will be protected by the said law. In addition, the exclusive
rights of the owners were enumerated with the following as examples. printing, reprinting,
translating, and exhibiting among others. Once the terms of the law are not observed, the
Copyright law also provided injunctions and infringements for the violators The Director of the
Philippine Library and Museum was given the authority to receive the fees subjected to the

office (Copyright Law, 1946). During the martial law Presidential Decree No. 49 was



promulgated which became one of the most advanced copyright laws among small nations This
was recognized since there were provisions acknowledging the protection of the intellectual
property from the moment of its application. The law also included computer software under the
protection of this copyright law. However, technological advancements have proven that the
existing law on copyright during that time was already outdated and outmoded (Committee
Hearing, 1996). Recent developments have included the need for a revised law to cope up with
progress. The emergence of CD-ROMs and the rental rights were not anticipated by the
proponents of P.D. 49.

Later on, the Philippines enacted Republic Act 8293 “Intellectual Property Code of the
Philippines.” The code was divided into the following parts: the intellectual property office, the
law on patents, the laws on trademarks, service marks, and trade names, and the law on
copyright The next discussion will deal more on the law on copyright as this is the law that will
be taken into consideration with the study of movie and music piracy in the Philippines.

Part 1V of IPC: Law on Copyright

In the latest Copyright Law, derivative works like dramati\z:/t\iu\s. translations,

Ha

collections of literary and artistic works were given more emphasis as-tiey are-givena specific
section in the code. It should be noted that such works are protected asK\ new work. Thus,
subsisting copyright shall not be used against the new author of the new intellectual creation
(Commercial Laws of the Philippines RA 8293, 1998).

The latest code include% terms applicable for works of architecture, reproduction of
published work, reprographic reproduction by libraries, reproduction of computer programs,

importation for personal purposes, and moral rights (Commercial Laws of the Philippines RA

8293, 1998).



e scparate chapter on the law of copyright gives due regards to the rights of
performers, producers of sound recordings and broadcasting organizations. As the law provided,
performers’ rights include the right of authorizing the broadcasting and other communication to
the public of their performance and the fixation of unfixed performance. They shall also have the
right of authorizing direct or indirect reproduction of their performance as well as the first public

distribution of the original copies of their performances. The rights granted shall be maintained

and exercised up to fifty years after his death (Commercial Laws of the Philippinew‘){/
1998). ﬁ" v "W

. <
The amended Copyright Law of the Philippines has, ,u}deall\(/ilh the fast

changes in technology. As such, it was made to curtail piracy and protect the intellectual creators
from copying, utilizing and exploiting his or her work ﬁit/hOut due authorization

w
W
The establishment of the Video Regulatory Board exposed,the adverse effects of piracy

The Video Regulatorv Board

in the country. In the e of the PD 1987 5# cited that the theater attendance has
declined by 40 percent. Because of this, more than 75,000 families and 500,000 workers of the
movie industry were under serious threat of unemployment. The VRB has had several defense
mechanisms against the illicit business of piracy. One of its first measures is the registration of
videogram establishments and the affixation of the VRB seals on legitimate tapes and discs (San
Juan 1987, 13). It also conducted inspections, raids and closures to unregistered and unlicensed
video shops (San Juan 1987, 28). Despite the actions done by the VRB, it was still hindered by
several problems that were experienced by the board. The organization lacked the funds as well

as the personnel to fully utilized and put into actions the plans of the board. Because of the low

wages of the personnel, reports have shown that they were easily enticed to take bribes from



illegal operations (Jimenez 1994, 5) Excerpts from the [IPA Special 301 Recommendations
dated February 20, 1996 acknowledged the lack of resources for the operations of the VRB, NBI
and other offices that dealt with piracy. It also asserted that a declaration by the government of
intellectual piracy as a top priority is not enough. There should be tangible actions and results to
ensure that inventor and artists were well compensated.

Former Chairperson of the Video Regulatory Board Ramon “Bong” Revilla, Jr. also
stated that meager budget allotted to the board was never enough to topple the national problem
of piracy As such, the board has been depending on volunteers and special teams to help in
conducting raids (Villanueva 2003, 30). However, even though raids were done regularly,
concrete results were not achieved since the people caught were not convicted of anything. As a
matter of fact even foreign investors have been encouraging piracy by settling cases out of court.
Moreover, Bong Revilla admitted that the laws against intellectual piracy should be improved
(Varona 2003, 18).

The 1IPA has identified deficiencies in the previous Copyright law in the Philippines
Among the revisions that were included were as follows" (1) repeals the book compulsory reprint
license, P.D. 285 (2) increase the term of protection for sound recordings, cinematographic and
audiovisual works, newspapers and periodicals to international standards (3) increases criminal
penalties including fines and jail terms (4) extends rental rights to producers of sound recordings
(5) appears to protect US performers against unauthorized fixations of their performances or
“bootleg” (IIPA, 1996)

As of 2001, 60 percent of the entire recording industry has been controlled by pirates. A
slash in the number of record companies proved that great losses were experienced by them. In

1996, there were 32 recording companies and come 2002 there were only 12 of them. According



to former Videogram Regulatory Board Chairperson Atty. Lualhati Buenafe, the government lost
P450 million in revenue to pirated VCDs (Angel 2002, 36). Reports have shown that in the year
2000, the software industry in the country lost about $27.1 million and about P1.4 billion in
revenues as a result of 61 percent piracy rate. Some P170 million has also been taken from the
government in taxes
Piracy

Piracy in the film industry is a case wherein a party produces the copyright work without
the permission of the author. There are several forms of piracy in the film industry. First is the
“lagare” which happens once the movie is shown in theaters. After the projection of the first reel
is completed, it will be transported to another movje house where it will also be shown. Another
type is the film-to-tape transfer whe einﬁOJZone will borrow the thirty-five or seventy

v

millimeter cinema print;,and convert t?gja umatic video Once this is sold in the market, the
copy is what is now called V\me bootleg copy or pirated film. Furthermore, tape-to-tape transfer
also exists. It was said that one reason for the rampant duplication of films is the nature of
copying It is very easy to duplicate a tape needing only a video recorder and another tape. The
sales of the tapes can also be a form of piracy. Pirated discs and tapes may appear to be packaged
in the same way as the legitimate ones as pirates create more and more innovative ways to avert
recognition (Domingo 1997, 138).

Moreover, video taping of the programs and movies in the television is another violation.
The fifth form of piracy is the interception without authority of a commercial user’s satellite

signals. Lastly is the free transmission or the exhibition of pirated materials by cable systems

(Domingo 1997, 139).



The United States Embassy organized the Intellectual Property Rights Roundtable 2 to
discuss issues with regards to intellectual property. Initiatives done by the Intellectual Property
Office and the Optical Media Board were commended as piracy in the Philippines has already
been lowered. The IPO has been coordinating with the court system to establish IP courts in
Manila. In addition, interagency coordination has been one of the agenda of intellectual property
bodies (IPR Roundtable2, 2005).

In ‘ﬁk late 2004 and 2005, the Philippines \th\launched the single largest seizure of
optical discs Different industries were subjected to great losses due to copyright piracy. In 2004
alone, the motion pictures lost approximately US$33M followed by the lost acquired by the
recording and music industry with US$20M (IIPA Special Report, 2005)

Pirated optical discs from Malaysia, Thailand, China, Taiwan, Hong Kong, and Indonesia
have been harmful to the local marke} especially the local industries. The very low prices

these discs Ww“h the high prices of original discs. Naturally, people will choose to stick

with-the-ones that are affordable.
The usual notion of piracy is that it is illegal and seems bad,to almos everyone
oM \i-'l INUY.aN
considering the long term outlook. The entertainment industry has% it; regarding the

detrimental effects of piracyAd the film and music production However, alternative views have
been cited which should still be given much study. Proponents of this argument statey that before
the problem of piracy became rampant, the film and recording companies were very exploitative
when it comes to charging the consumers. But now, because of the very challenging competitors,
these production companies do not have much of a choice but to lower their prices to make them

more affordable for consumers The proponents also made clear that this does not mean that the



producers were at a loss but rather they just reduced their profits with the corresponding
lowering of prices (Torre, 2006)
Perceptions of the General Public with regards to Piracy

The public is divided as to the advantages and disadvantages of piracy. This issue has
been quite controversial with the proof that even internet fora have this as its subject. With this
means, people voiced their opinions on the nature of piracy and the ways to treat this kind of
problem.

Piracy is a product of the unrelenting problem of poverty. People optu{'to purchase
cheaper discs due to the fact that these are the only ones they can afford. Original discs, for
some, are not at all practical since the in a month or so, the popularity of the song or movie will
die down. Aside from this, buyers of the pirated version view watching films as “wants” and not
“needs” and as such they should not be occupying a huge part of their income. For some, piracy
is a source of survival. It is bread and butter for those selling the pirated discs. As a seller from

Quiapo admitted, “/to lang ang aming pinagkakakitaan, datt ang trabaho ko lang ay 5-6." This

reality according to some[iusliﬁes the need for thigAfype ‘o\f)business to continue, illegal as they
~

seem 10 be. Piracy was able to bridge the gap @t the rich and the poor as technology was made
accessible even to the poorest sectors of the country. The minimum wage of an ordinary person
cannot at all afford lavish spending for Mqualily time with the family. The production of a
cheaper alternative allowed greater worth for the money they had worked hard for. As was stated
a while ago, the status of the economy and the practical side of piracy can not only justify but
algo enticeq\{eople to buy these discs. Take for example, the students who 8 most of the time

the ones engrossed with music and movies. This group relies mainly on their parents for financial

support and as such cannot afford too expensive discs.



Another perception of the public which makes piracy justifiable is the notion that it is the
artists and talents that are the only ones affected. This therefore will not be too burdensome for
them since they are already rich and their families can afford a few millions slashed from their
bank accounts. In addition, the film producers also were deemed as greedy cheaters Thus,
cheating cheaters is not at all bad and illegal

Of course, there is always the other side of the coin. There are those who view that piracy

is immoral and illegal whatever perspective would be used to look at it. “Live within your

!
means, kung wala ka nang pera wag kang bumuli.” This js"Oone argument that was

those who view intEllectual property rights ¥ intellectual property rights. If everybody will
choose to buy pirated discs then there will be no more worthwhile films and music industries that
will be able to produce the commodity. In turn, those workers and employees working behind the
production of these films and music will be put out of jobs since the management cannot
accommodate too many staff and employees.

They also rebut the argument that those who produce legitimate discs should lower the
price of original discs to be able to meet the quality of life of the people Film production, for
one, costs a lot of money As Mr. Manuel Nuqu%resid;:m of the Philippine Motion Picture

Producers Association puts it, you cannot totdfly lower the costs because of the technology

available presently (refer to informed consent) The producers association, he added, is doing

wn HNP e

everything and is now studying how to lower the costs of production, which is getting into the
mainstream style of movies using the digital technology. In short, lowering the price of the
original discs with the same level as that of the pirated discs is quite impossible with the current

technology since the business of piracy need not go through the stages of production since what

they already have is the finished product.
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Modern technology, as one whd provided inpu?in the forum said, “Modern technology
can partly be blamed. Computer equipped with CD/DVD can copy hundreds of original CDs.
Mr. Nuqui attested to the truth of this matter as well He stated, “Advance technology, maganda
nga sana, but sometimes it hampers some people. Unlike in the past, it used to be in betamax and
VHS. Now, with advanced technology, sa discs na macenhance pa nga nila e. you can just
produce one disc and it will multiply. Its either you have the replication device or a simple
burner.”

Furthermore, the makers of movies, for some, are entitled to whatever price they dictate
for their product which is due to the combined efforts of hynadreds of production and creative
people Once the film producers and the industry feel that people cannot afford their
products, then that is the only legitimate time that they can lower their prices. They argued that

the producers should decide for themselves whether to make their products more affordable or

not. Piracy should not be used to strangle the producers to lower the prices of original discs.

Piracy and its Existence

Too much leniency, non-implementation of sanctions, and lack of educational
background are some of the many reasons why piracy continues to exist. Republic Act No. 9239
also known as the Optical Media Act of 2003, imposes imprisonment of at least three years but
not more than six years and a fine of not less than five hundred thousand pesos but not exceeding
one million five hundred thousand pesos to those who will engage in the importation,
exportation, acquisition, sale and distribution of, or possess or operate manufacturing equipment,
parts and accessories without the necessary licenses from the OMB. However, interviews with

sellers of pirated discs showed that there were no fines or imprisonment lhaﬁheOMB—impos:@f
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Rather, they just confiscate the pirated discs and destroy them afterwards. This may be the
reason why sellers continue to engage in this kind of business. Moreover, the profits can really
sustain a family. The interviewees in Quiapo gave a r ugh e "B ¢ of the earnings they
acquired. This is approximately P1500 as their net incom The ¢o pu ation of the payment for
the place however, is not yet included in the deduction. The lease of the place is per year with a
payment of P160,000 to P200,000 depending on the strategic location of the stall. For the VCDs,
the profit can range from P1.00 to P2.00 while for DVDs it is P5.00 The profit per disc may be
small but there are many discs sold per day which make the profit really significant.

The Filipinos need to be educated with the advantages and disadvantages of piracy with
regards to the economy and businesses in the country. People know so little about the effects of
the said illegal business and as such rely on their short term justifications and reasoning.

Piracy laws and implementation

Poverty cannot justify thef, as one commented “It is their intellectual property right.” It
is a challenge to side with either one since both have their contentions that are really worthwhile.
But for the purposes of this study, the researcher will side with treating piracy as a crime that
needs to be eradicated to ensure that the film and music industry will be revived thus preserving
our culture in the form of arts

The Optical Media Board has been designed to deal with piracy in the country. A

thorough study of the structure and the functions of the Board will be discussed in the following

chapter WA =
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CHAPTER 3

The Optical Media Bogpg: A Discussion on its Funding, Structure, Functions, Problems

and Limitations

With the advent of fascination for optical discs, sales of VHS tapes have begun to
decline. The proliferation qf CD-Rom drives and VCD players caused the trouble-free way of
replicating discs with tolerable quality. By the year 2000, it is very noticeable that legal
companies were overtaken by the pirated discs sold in every corner of almost every place. It is
not only the discs that were pirated, illegal VCD players from China also flooded the market.
Thus there was a need (p change the VRB law which cannot accommodate the latest
developments in technology (Annual Report of OMB, 2005)

Republic Act No. 9239 also known as the “Optical Media Act of 2003™ reorganized the
Videogram Regulatory Board. It has become the policy of the State to ensure that the protection
and promotion of the intellectual property rights will be strictly observed (RA 9239). Thus, it is
but necessary that the regulation of replication, manufacture, mastering, importation and
exportation of optical media be given due attention. Piracy as is the case where unauthorized
people engage in these activities hampered economic growth and public interest.

The Optical Media Board is under the Office of the President and its authority covers the
entire territory of the Republic of the Philippines. According to the Optical Media Act of 2003,
the OMB will be composed of four ex officio members and five regular members who will be
appointed by the president. The ex officio members will come from the Department of Trade and
Industry, Department of the Interior and Local Government, Department of Finance and
Intellectual Property Office. The five regular members will be composed of three representatives
from the private sector, one from the consumer protection and one representative from the

academe. The Chairperson will be appointed by the president while the vice chairperson will be



elected by the members of the Baard. The chairperson and the regular members will hold office
for a term of threc years unless reoved sooner by the president (RA 9239).

The Chairperson who alsq fakes the position of the Chief Executive Officer (CEO) has
the following functions as provijded by the Optical Media Act of 2003: (1) execute and
administer the policies, decisions, prders, resolutions and the rules and regulations issued by the
Board; (2) establish the internal qrganizalion and administrative procedures of the OMB, and
recommend to the Board the appoix_\lmenl, transfer, detail, and suspension or dismissal for cause
of its administrative and subordinate personnel; (3) direct and supervise the operations and the
internal affairs of the OMB; (4) submit an annual budget to the Board for its approval; (5)
delegate his or her authority, in whole or in part, to other embers of the Board, in accordance
with the rules and regulations of the OMB; (6) perform such other powers and functions as may
be authorized by thc Board or the President. The Executive Director will assist the Chairperson
in the operations of the Board (RA 9239).

Funding of the Optical Media Board

The fund of the Optical Media Board is given as part of the budget being disburscd by the
government. The government gave the Board a target, and with that target comes a
corresponding budget. In the interview conducted, it was made known that the Board was tasked
to achieve results beyond the capacity of the agency. Mr. Dean Perez added that piracy is no

longer a small industry; in fact smuggling is already involved in the problem. Of the P80M that

was asked by the Board, the government only granted P20M for the entirc operations all over

] ) ( , ? y
archipelago (Interview PcrezW \ 'C/ . 9(9,0\// m W gl Vt{/uwvl/j/
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According to Mr. Manuel Nuquimﬂlhe Motion Picture Anti-Piracy Council,ﬁ,'ltff

their organization has bcen giving and donaling financial assistance to the previous Video ¢, v
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Regulatory Board and to the present Optica| Media Board. They do this in recognition that the
Board does not have the capabilities to agt accordingly /given the budgetary constraints
(Interview Nuqui,’\g’ebl, 2006).

powers and functions of the OMB

The Optical Media Board currently with Ednardo Manzano as chairperson has the power
10 evaluate and substantiate the capabilities of ipgdividuals as well as groups to engage in the
replication, mastering, and manufacturing of optical media. It also supervises the regulation,
granting and renewal of licenses with the authority to conduct inspections whether in
coordination with other government agencies or not. Aside from this, it can obtain search
warrants and can confiscate optical media devices or machines used in violation of the
intellectual property rights. The Optical Media Board adopts a system of Source Identification
or SID codes which will be given to persons. establishments or entities licensed by the OMB
(RA 9239).

The Optical Media Act also provided for penal provisions. In determining the sanctions
that will be imposed, the court will consider the size of the operations of the offender, the value
of the articles involved in the violation, and the period of violation. The implementing rules and
regulations of the Optical Media Act gave OMB the authority to close the establishment, to
confiscate the pirated goods being sold and/or to impose fines upon individuals and entities that
shall be caught violating the provisions of the Optical Media Act. It can also suspend the

operations of the establishment according to the length of time prescribed in the IRR (IRR of RA

9239).



Actual actions and tangible results of ical Mpdia Board
The Optical Media Board has three divisions namely the licensing department, the
inspection and intclligence department and the lega}l services department. For the year 2004, the

licensing department was able to accomplish the fo|lpwing:

PROJECTS February 2004
| - February 2005
A. Licensing Unit
Newly Registered/Licensed Establishments 285
Licenses Rencwed 1,236
Total No. of Licensed Establishments (Video) 3.006
B. Registry Unit
Commercial Permits issued 2,641
Special Commercial Permits issued 263
Import Clearances issued 356
R dation of Titles 24
Hol Labels Issued 2,704,146
Verification Labels 1,783
Total processed 597.804
C. Classification Unit

Videograms Reviewed and Classified 1,686
%;1 4o /!

For the inspections and intelligence division, the following were done for the year 2004.

PROJECTS February 2004
- February 2005
A. Retail Raids
Total number of inspection orders served 1070
Total number of optical discs seized 2,056,623
Total value of optical discs seized 102,831,150
B. Search Warrant Operations
Total number of search warrants served 108
Total number of optical discs seized 639.686
Total value of optical discs scized 31,984,300

C. Plant Inspections

Plant visits conducted 9
Total number of plants with SID Codes 6
Total number of lines inspected 24
Total number of DVD lines inspected 6
Total number of mastering hines inspected 5

L
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For the legal services division, these were acpieved for the year 2004:

PROJECTS February 2004
- February 2005

A. Administrative Complaints Processed:
Total number of administrative complaints 937
Total number of administrative cases Resolved 936
Total number of administrative cases pending 1
B. Prosccution of Violation of P. D. 1987
Criminal Cases Initiated
Preliminary investigations pending as of February 2005
limi i i resolved

L Y

Total number of pr Y i
Criminal cases pending before the RTC
Criminal information filed before the RTC
Criminal cases decided
Criminal cases appealed

Criminal cases resolved with finality
Total number of criminal cases pending before RTC

C. Prosccution of Violation of R.A. 9239

Criminal Cases Initiated

Preliminary investigations pending as of February 2005
Preliminary investigations resolved

Total number of preliminary investigations pending as of

February 2005

Criminal cases pending before the RTC

Criminal information filed before the RTC

Criminal cases decided

Criminal cases appealed

Criminal cases resolved with finality

Total number of criminal cases pending before RTC

a7,

Aside from licensing, registration, inspection, raids and filing of administrative and

pending_as of February 2005
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criminal cases, the Optical Media Board has been busy during the first few months of its
existence with the formulation of the Implementing Rules and Regulations of RA 9239 or the
Optical Media Act. This was very important since it will be the leverage that will give the Board
the coverage as well as the clear means and sanctions to be able to fight piracy all over the
country. With the passage of the IRR, the Optical media Board was ablc to work more readily as
the provisions of the said IRR was sufTicient in the daily dealings of the Board (Annual Report of

OMB, 2005)



As reports have shown, the OMB has been very active in raiding known establishments
selling pirated optical discs. As a matter of fact, appjoximately 600,000 discs were confiscated
and destroyed during the December 8, 2004 operation conducted in Quiapo. Test buys were
made by the team in the said operation; and in the actual raid there were 80 search warrants
sorved. The operation was deemed successful in that there were no acts of violence that
transpired. The Chairperson of the Optical Media poard himself talked to the Muslim and
Christian sellers to pacify them (Annual Report of OMB, 2005).

Another concrete example of the actions achieved by the Board is the closing down of
Virra Mall in Greenhills. The management of Greenhills decided not to allow any marketing of
pirated optical discs with the reopening of the mall. The fact that the Board has conducted
several raids during the last quarter of the year has discouraged the vendors and the people who
are engaging in the selling of pirated discs to renew their lease in the said establishment.
Furthermore, the new stalls planning to sell optical discs in the newly renovated mall shall first
g0 1o OMB for accreditation and to ensure that the goods being sold are legitimate.

The confiscated discs were publicly destroyed and the scraps of plastic were sold and
recycled. Last January 2005, thousands and thousands of pirated discs were destroyed in the
office of the Optical Media Board in Quezon City. Different agencies were present to witness the
said pulverizing of illegitimate discs. General Avelino Razon of the PNP-NCRPO and General
Marcelino Franco of the Special Action Forces were among the distinguished guests in the said
event (Annual Report of OMB, 2005).

With the intelligence reports from Indonesia, the Board was also able to give information
1o the Bureau of Customs to intercept an Indonesian Airplane containing fifteen (15) boxes of

pirated DVDs. Because of this interception, the Manado-Davao route was exposed which made



the transfer of DVDs from Jakarta to Quiapo difficult. This resulted in some changes in the
supply chain of Quiapo for cheap DVDs coming from Indonesia. After several months, the
Bogrd revisited Davao City acting on intelligence repgpts that piracy has started again in the arca.
With the help of Davao Customs Police, a total of gPproximately 8,500 film and music discs
were confiscated. The two cotl.lrg:\"s tho violated RA 9239 were brought to Davao City
Prosecutor’s Office (Interview Pcn"ez, Feb.9, 2006).

It is the aim of the Board to eliminate piracy by seizing the activities of the so-called “big
fishes.” In October 2004, search warrants were served on behalf of Playstation. In the said raid,
the OMB confiscated 70 boxes with an estimated 284,400 discs of different games, softwares
and MP3s. One example of the games found in the raid is the “Anito”; this is the first all-
Filipino PC game developed by an all Filipino company. Though the international market has
raved the product because of the well thought of game, local market has not been very
respopsive to the all Filipino product mainly due to piracy. “Anito” has won the “Innovation in
Audio” award in the 2004 Independent Games Festival in San Francisco, California. However, it
was pirated in the Philippines within the first few months of its release in the country. Instances
like this should pave more way for measures to eradicated piracy in the country (Annual Report
of OMB, 2005)

Moreover, as was stated early on, renewal of licenses is also part of the work of the
Board. In the year 2004, the OMB inspected replicating facility that failed to renew its license
and found that such was engaging in illegitimate activities.

Aside from raids and inspections which deal with the already existing pirated goods, the
Board also prevents the marketing illegally made optical discs. The chairperson of OMB

published a notice entitled “A Warning to Bazaar Organizers, Vendors, and the General Public”



which aims to stop the mere thought of selling pirated Fliscs in flea markets or “tiangges” during
the Christmas season. The Board also publishes their estimated loss in the music, software,
video, and movie industry due to the proliferation of pirgey in the country.

As the level of piracy increases, it gradually bggame a nationwide problem. As such, the
Optical Media Board surveyed places even outside of Mgtro Manila. Though faced with financial
constraints, the Board in as much as possible does the best that they can to lower the level of
piracy even outside urban areas. For areas which they cannot directly attend to like for example, -
Cotabato, Basilan, and Sulu, the Board coordinates with the local government units to help them
in solving the spreading of pirated discs (lnlem&% 2006). ‘ C—(

As technology improves, so does the z;dvmcément and the easier way of pirating discs.
The Board should be updated with the different styles and strokes being employed by the pirates.
To be able to meet this requirement, the Board attends seminars to update them with the latest
ways to detect pirated softwares and other kinds of optical discs. Regional conferences were also
graced by members of the Board to impart and learn as well the techniques and intelligence of
Indonesia, Malaysia, Thailand, Taiwan and other countries from the Southeast Asia. The current
proof which authenticates that a disc is original is the Source Identification (SID) Code. With

this code, the Board will know from what company the disc originated. Ideally, the legal

manufacturers of pptical discs in the Philippines will be given the SID Code by the Optical
Media Board\r\né‘r)v, Feb.9, 2006). { C -

Actions in Cooperation with other Agencics

Piracy is a problem that affects thousands of lives as jobs were lost and industries were
endangered from bankruptcy (Annual Report of OMB, 2005). Because of this, the Optical Media

Board admitted that they cannot do it alone. Several agencies have been part in their quest for the



solution that will totally eliminatc the causes and rppts of piracy in the country. As the
Philippines is included in the watch list of America gs one of the most exploitative countries
when u comes to intellectual property rights, it is not oply the Optical Media Board that has been
alarmed with the sanctions that goes with this status (!r{;erview Perez, Feb.9, 2006).

The Optical Media Board has been coprqipating with various agencies like the
Intellectual Property Office, the Department of Trade gnd Industry, PARI, and Motion Picture
Anti-Film Piracy. For the actual enforcements the National Bureau of Investigations, with the
CIDG and the PNP are helping with regards to security and maintaining a level of order in their
operations. In addition, there are representatives from the Integrated Bar of the Philippines, local
music and movies, artists and talents, software industry, academe and consumer groups. Ex

officio members from Department of Trade and Industry, Intellectual Property Office,

Deparjment of Interior and Local Government, and Department of Finance are also included.

International Organizations with the same objective of deterring piracy wer
supportive of the achievements of the Board. As a matter of fact, Mike Ellis;"Senior Vice
President and Regional Director for Asia-Pacific of the Motion Picture Association said, “The
public destruction of a million pirated discs sends a very clear message that piracy is a crime and
will not be tolerated. Piracy has a direct impact on jobs and revenues in the local film production
and distribution industries, and it costs society in terms of lost tax revenues and lost investment
opportunities. In short, it hurts the Philippines and it hurts the Filipino people.” He added that
the simple ways such as wamning bazaars of the sanctions with the selling of pirated discs give

the Board increased credibility in trying to solve the propagation of piracy. In addition, the head

of Regional Enforcement of the International Federation of the Phonographic Industry Robert



Youill signed a pact with the Optical Media Board giving the Board unlimited access to the
forensic laboratories in London (Annual Report of OMH, 2005).

The OMB cannot continue on with their functiops without the assistance of the different
local government units. As was already stated earlier, provinces which are very far from the
main office and which are considered as “hazardous” fplr a given span of time cannot be visited
and revisited by the Board. As such, they just coordinate, with the local government to deputize
and help them in lowering the levels of piracy in their respective areas. This is very important

since the local governments really hold the leadership of a certain city or province. Thus, the

level of assistamly on the part of the local government can greatly improve the
[
status of piracy (Interview @erez, Feb.9, 2006).

Intelligence is one of the assets of any institution who wants to counter an illegal act. Th A
Optical Media Board’s intelligence was bale to hand them tons and tons of pirated discs?;l/ﬁ
one interception. Although the Board has no control of the Bureau of Customs which sometimes
fails to stop the entrance of pirated discs in the country from Malaysia, Indonesia, Taiwan and
other Southeast Asian countries, informants and intelligence agents give tips on the whereabouts
or the storage warehouse of the said illegal goods. Just recently, the Board was able to intercept a
truck full of pirated discs. According to OMB Head of Operations Dean Perez, the total worth of
the discs confiscated amounts to approximately P10M. He explained though that it should not
stop there. The actions should be continuous since a confiscated 100,000 discs today will be
followed by a new production of 300,000 pieces the next day.

The Board is very much open in giving lecturcs and talks about piracy especially as
requested by students. In fact, the Board has been supportive of student advocacies. Students of

the Junior Philippine Institute of Accountants staged a week long anti-piracy events which



included two concerts, a motorcade, film screening, exhibit and CD sale. As information
dissemination cannot be all given by the Board it is important that concerned groups be able to
engage in the same activities to inform the public of the hazards that piracy can bring.

Problems Encountered by the Optical Media Board

Piracy is not an easy problem to solve. And the Optical Media Board is not a “superman”
q;x’:i\rfvslop the problem with only almost three years of existence. Piracy is a well syndicated
problem; it is already powered and operated with the influx of high technology which made it
even harder for the members of the Board to cope up with. One of the gravest problems is the
fact that one can burn as many copies in his/her condominium, apartment, and other types of
residence. With this, it is really hard to distinguish and raid manufacturers since there is no
definite place wherein replication is done. As Mr. Manuel Nuqui affirmed, high technology made
it easier for pirates to reproduce thousands and thousands of copies by just using a simple
computer burner. Mr. Dean Perez admitted that the Board only has 20 organic members that will
inspect and raid establishments all over the archipelago. Thus, he added that the Board really
lacked the manpower that is needed to do its job efficiently. The Board cannot hire since they are
still holdovers from the previous Video Regulatory Board.

Although they have counterparts that help them in their operations, still this is not
enough. There were instances as well that these agencies were not as cooperative as they should
be. Another major factor faced by the Optical Media Board is the budgetary constraint. The
Board has to pay for porters wh@ were tasked to collect the pirated discs and segregate them
afterwards according to the classifications instructed by the Board. Thus, they should wait until

the government can give them the financial assistance needed to conduct raids and inspections.



Another aspect that proves to be a problem is the non-compensation of the Board’s
members and employees. People who were very active in the operations of the Board were not
even given hazard pays considering the risks that they encounter every time they face enraged
sellers of pirated optical discs. When asked whether there were inside information leaks as to the
operations of the Board, Head of Operations Dean Perez said many agencies are involved in an
operation. There are porters, agencies like NBI, PNP, and the CIDG. It is not proper to say that
the leak comes from the Board itself since there are many agencies that go with OMB in
conducting raids and inspections. Indeed, there should be just investigations in this issue.

Another problem is the scope of the office; Republic Act 9239 provided that the authority
of the OMB shall cover the entire territory of the Republic of the Philippines including the
cconomic zones. With this very big scope, it would be an arduous task to prioritize the places
that its members should visit considering the limitations it has on manpower and finances. The
Board is also mandated to secure the practice of intellectual property rights in game softwares as
well. Unlike the Video Regulatory Board which most of time focuses on videograms, the Optical
Media Board has additional clients which it has to cater to (RA 9239).

With the said considerations, the next chapter will criticize, analyze and assess the

actions and the limitations of the Optical Media Board in deterring music and movie piracy.
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CHAPTER 4

An Asscssment of the Factors which Curtail the Actions of the Optical Media Board from
Deterring Piracy

There is a need for.a sense of government effectiveness and efficiency to satisfy the

-\ HILGAN
general public re 5 government performance. As it is often said, efficiency and
effectiveness mean “doing right things rights” (Mendoza, 2000). It is the objective of this paper

to assess with-great-ebjeetivity the actions done by the Optical Media Board in its tasked job of

c—'—\ﬁ:m———\
cradicating piracy in the country. In doing this. several factors\will be discussed Qat have been
U pa dusrvnd]

very crucial in the Board’s actionsFYAmong the things that will be taken into consideration are the
limitations within the Board itself, the politics behind the implementation of its activities, the
local government unit, , the cultural values of the Filipinos, the general perception of people with
regards to piracy, OMB's actions. and the political will of the current administration.
Limitations within the Optical Media Board

As was already mentioned in the previous chapter, the Optical Media Board which has
been tasked by the government to solve the problem of optical piracy in the country has been
facing chronic problems usually battled by government agencies. For one, the agency has limited
resources to finance all the raids that they should be doing. There were instances, as a matter of
fact, wherein information from their intelligence hé\nol been useful as there was no fund that
will enable them to execute the appropriate measures that they should have done. With this, it is
clear that maximum utilization of information was not achieved since the Board was not able to
use the information to advance one step in its objectives.

Fézemly concluded “destruction ceremony” in t|f Camp Aguinaldo last February 11,
2006 though gave the Board an additional incomci("f{ﬁousands and thousands of optical discs

scized from raids in various parts ol Metro Manila were pulverized and wﬁ‘?@ﬁ(]}old as scrap in a
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public bidding. According to Chairperson Edu Manzano, “Last year, we sold more than 100 tons

of scrap plastic discs. The income, which amounted to P1.4 million, is being used to repair Y
service vehicles and to purchase equipment.” This year the money that will be raised will go to

the funding of raids and the setting up of a website. In addition to this, President Arroyo hhs/
allocated 20% of the gross income of the recently concluded Metro Manila Film Festival to
finance the activities of the Board (Vargas, 2006). This move, however, was disdained by
producers and even artists. According to Mr. Manuel Nuqui, President of the Philippine Motion
Picture Producers Association and VP for Internal and Administrative Affairs of Movie Industry
Anti-Piracy Council, Inc, the Mowel{Fund which is supposed to be the fund to support the artists
especially the people who are working behind the camera should be given solely to the artists
who have been working for the film industry. He added that the Optical Media Board has been
receiving its funds as part of the General Appropriations Act given by the government.

This is not to say that the movie industry does not acknowledge the fact that the Board
has its budgetary deficiencies. On the contrary, he disputed that the Anti-piracy Council has been
providing for financial assistance to the government agency which is mandated to help the
industry fight piracy. In fact, the Anti-Piracy Council gave money to the Video Regulatory Board
and the Optical Media Board. Financial assistance amounted up to Php 200,000 —Php 300,000
and sometimes even more.

Since the film industry is one of the most affected sectors with the problem of piracy, the
Anti-Piracy Council has t\@m\conducted raids of their own. With the help of NBI and PNP, the
task force of the council went from Metro Manila to as far as Cebu to secure results for
themselves. According to Mr. Nuqui, the time when pirates from Cebu were caught was really

the time when piracy of local films was at its lowest. Morcover, aside from the raids conducted,



the Council has been instrumental in the passage of three laws. These arc the MTRCB Law, the
Presidential Decree 1987 Wthh established the Video Regulatory Board and the Inlellectual
Property Code (Interview r\'\Ar. Nuqui, February 3, 2 L/LMW"X"" ”\'UN
: " fiar
Amlw generated from the 20% share of the OMB, the additional funds that
will be gathered from the income generated from the MMFF will be an additional leverage for
the Optical Media Board to enhance its enforcement activities (Vargas, 2006)
Another problem within the Board itself is the limited manpower for its operations. OMB
Head of Operations Dean Perez stated that though there were other agencies which are aiding
them in their activities, it is still not enough. For the Board, there were only 20 personnel to
inspect and raid the whole of the archipelago. In Perez’s words, “Halos 20 lang kmm%;;la na
kami ng mga nagtitinda sa mga mall.” The problem lies with the fact that the agency cannot hire

additional personnel as there is no additional fund lhat-w{l@uppon such hiring.

Politics behind the Implementation of OMB’s Activities

It should be noted that the Optical Media Board is part of the government and thus it
should conform and adjust to the happenings within the government. The passitg of the
Implementing Rules and Regulations of the Optical Media Act has been postponed for a couple
of months to give way to the canvassing of the 2004 national elections. According to Dennis

Pinlac, representative of the OMB to the ngressional Oversight Committee (COC). Congress

hag\deliberated on changes that ifiecmed necessary to widen the responsibilities of the Optical
Media Board (Villafania, 2004).
However, Chairperson Edu Mannzano, in an interview regarding the delayed

promulgation of the Implementing Rules and Regulations of the Optical Media Act, said

“Politics is hampering the approval of the implementing rules and regulations (IRR) of the
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optical media law...what is hard for us now is that if we can take out the politics out of the loop,
then we can have the IRR of the Optical Mcdia Law promulgated.” (Oliva, 2004).

Before the actual promulgation of the IRR last February of 2006, there have been
statements that the Optical Media Board was operating “in a legal limbo.” Representative
Ronaldo Zamora of San Juan pointed out that the lack of implementing rules made it difficult for
the OMB agems{tAemarcale its actions as to whether they are within the limits of their
authorily‘vﬂgi:\r, 200I4).

The interruption in the promulgation of the IRR hindered the Board in its operations. The
previous IRR has no teeth to combat the widened scope of the Optical Media Board and as such

anew and gxtensive one should be passed for the B, W
W Mﬁu ~o >w,u%lm K‘M/\'E

Another'factor is the jddicial system in the Philippines. As known, the judicial system is

an autonomous entity itself. Thus, the Optical Media Board has no control over the
administrative cases that will be filed against the pirates caught. According to OMB Head of -
Operations Dean Perez, the PNP and the CIDG have several times caught Taiwanesc illegal
manufacturers but most of these illegal replicators have either disappeared or were freed after
sometime (Interview with Perez, February 9, 2006). He added that they were not even certain

re,‘he added that due to \h&/

limited personnel in the Board, they cannot file cases 1ffall the vendors of illegal discs. If they

whether cascs have been filed or if trials were made. Furthe]

will file cases against everyone who sells pirated discs then there will be no one available to
conduct raids as the process thatevithtak€ to convict a person is actually long. 4 o
In addition, he added that when one comes to court, evidences should be specified. This -

means that the actual goods taken from a certain vendor of pirated discs should be intact. This is _~

however, not the case with pirated discs. Because of the nature of the selling which is sometimes



called as the “cat and mouse” type, it becomes difficult for agents to segregate which discs were
aﬂﬁs&f’/:ynm?wl;/i‘ch seller., L */MM/M

As Tnudch as possible, the Board wanted o penalize the manufacturers and not the mere
sellers of pirated discs. This can be an issue for debate since the RA 9239 and its IRR gave the
OMB the authority to sanction even the distributors of pirated discs. Implementing Rules and
Regulations of the Optical Media Act Title IV Rule 1 section 1 (h) specified “Suspension of
operations of the establishment for a period of not less than one (1) month, but not more than
three (3) months, confiscation of optical media products accessories and paraphemalia and/or a
fine of not less than Php 50,000.00, but not more than Php 100,000.00, shall be imposed upon
any person, establishment or entity who shall knowingly possess optical media produced in
violation of the Act and/or these Rules, for the purpose of sale, rental, distribution or any other
commercial purpose or with the intent to profit” (IRR, 2005).

An interview conducted with sellers of pirated VCDs and DVDs confirmed that only the ¢~

)jc
asked to pay any fines. Mr. Dean Pereijustiﬁe the action saying that for humanitarian reasons

products were confiscated. The people who are ;ngaging in the distribution were not caught nor
the Board does not file cases against the poor sellers. He added that piracy is their only source of
income. Sometimes sellers of these illegally acquired discs were only fourteen to fifteen years
old. Muslims who were from Mindanao decid;d" 2o to Manila in pursuit of better lives ended
up selling pirated discs in Quiapo. Muslim brothers would even justify what they are doing with
the argument lha(ot%rlzm docs not prohibit them from selling these discs since they did not steal
them. Hence it [Snm illegal and they should continue on with their businesses without

interference from the government.



While it is hard to argue with this type of reasoning, this does not mean that the power or
authority that was given to an institution should be forgotten altogether. It is justifiable that a
poor person be given a leeway Powever if this will continue then there will really be no progress

/

considering the number of “big fishes” caught.
The Local Government in Coopcration with the OMB

Decentralization in government has been one of the areas given much thought by
researchers. For one, it has various advantages and disadvantages coupled with it. With the .
establishment of local government units, the political and administrative tendencies of

-

dictatorship are greatly hindered. Furthermore, with decentralization comes the capabilities of
experimentation and the development of new techniques by localities without the requiring other
localities to pursue these changes as well. Since the local government units are placed direclly-
within the place wherein it has authority, these units actually know the peculiar needs of their
population. Thus, it can establish organizations and methods to solve these problems without
< s

In addition, the issues gauged to be treated by the territorial subdivisions concerned can

worrying whether other localitics will be able to implement the said methods.

be facilitated by the local government units. This will help even the national government by
lesscning the problems it has to attend to. Decentralization also gives the citizens the feel of -
government. They can share their problems and participate more in the government than when
the national government is the only entity that rules. With this, their political knowledg%s
enhanced giving political aspirants training for political leadership (Wit, 1967).

With deccntmlizalio;}'\);cal chief executive is not merely tasked to collect taxes and
deliver services. He/she is t'oxﬁcililate in problem solving by allowing the citizens of the

community stimulate actions. He/she should also take efforts in defining community problems



and gather the public and the private resources to achieve gommunity aspirations (Mendoza,

2000). ' ek
| ok ! e
This leads us to the next analyzes wit the actions done by the Optical Medial As we

have said early on, the local government unit has been cooperating with the OMB in its objeclive/
of cradicating piracy in the country. Aside from this, it was made clear that the chief executives
of these units have the power and the duty to solve problems that the society decemed detrimental.
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However, politics has entered even iff\this instance. The{Optical Media Beard Head of
Operations Dean Percz though n@\zxplicilly, spated that the local governmént units have
not been very cooperative in trying to solve piracy (Interview with Perez, February 9, 2006).
Take for example the case of Quiapo, Manila. It is not a secret that Quiapo is one of the hubs of
piracy. Almost everyone who has been in Manila will notice the extreme case of piracy
distribution in the area. However, despite this known fact, and amidst the need to lessen piracy in
the country, the local government unit has not been able to stop the sell&js pirated discs in the /
area.

Questions of why this is happening can have several answers, most of which are mere
hypothesis. First, politicians are politicians; though this is not to generalize, there are politicians
who want to protect their political ambitions. The people whom they will penalize are the same /
people who will vote in elections. Of course, if a politician has political aspirations, he/she will e
definitely think twice in ruining the trust that people have for him/her./Second, there were /

" TS iy

rumors that the manufacturers of these pirated discs have aWﬂlem. This is not
impossible considering he length of time that this problem haunts our society. Since the rule of

President Ferdinand Marcos and up to the present administration the solution to the problem is

still far from becoming a reality.



The state has declared as a policy the need to ensure protection and promotion of
intellectual property rights. As such it is not mercly the job of the Optical Media Board to
address this problem. As much as possible, since it is really the local government unit who has
direct control over the given area, it should take the initiative to put necessary measures to /
eradicate piracy in its designated locations.

Gencral Status of Poverty in the Philippines
(N0
Although the 1990s statistics signified decline of poverty iricidence from 49.3% of the

i

total population in 1985 to 40.6% in 1?94 and 36.8% in 1997, ADB study conducted by Emie/
Pernia and Arsenio Balisacan stated thaf this decline in poverty incidence did nothing to improve/{"/\%
inequitable distribution of wealth in the country. Because of this, the Arroyo Administration
focuses on developmental agenda specifically on the issues of poverty and unemployment.

With the four primary strategies included in the Medium-Term Philippine Development Plan

h, rural development, and s:?l sector /

(o
s to achieve substantial progress Wit regards the

which stresses poverty reduction through equitable gy

investment, the Arroyo Administration
status of poverty in the country. But despite these goals the country has not been successful in
alleviating itg-peoptezPrdm poverty (Henderson, 2002).

This same reality is the reason for the proliferation of piracy in the Philippines. The
producers of films admit that they can no longer lower the prices of original discs due to the
costs of production. And while they have not yet thoroughly adapted 1o new technology which
will enable them to produce film less expensively, the case of high price for original discs will
remain the same. Because of unafTordable prices of legitimate discs, the general public opts to

buy the way cheaper products which are sometimes made even more convenicnt for them to

avail.



Interviews conducted with sellers of pirated discs in Quiapo confirm the truth of poverty
as one of the root causes of piracy in the country. Firstly, as was stated earlier, people cannot
afford the high prices of original discs. Legitimate discs costs around Php 250.00 — Php 400.00
depending on whether these are local or foreign products. Pirated discs however cost only Php
25.00 for VCDs and Php 35.00 for DVDs. With these figures into consideration, it will really be
more practical to buy pirated discs since there is a big difference in their prices.

Secondly, sellers of pirated discs do not have alternative source of income. One
interviewee admitted that before selling pirated discs, she has been engaging in “5-6.” Another
was from Mindanao who because of lack of opportunity decided to live in Manila and later on
ended up selling pirated discs. One inlerviewee,2 though had a previous source of income in line
with cosmetics. However, she said that because the trend nowadays is pirated discs, she left her
prevfousjob to try her luck in the business of pirated discs. In a day, the net income can reach up
to Php 1500.00. However, the lease for the place in Quiapo ranges from Php160,000 — Php
200,000 annually depending on the strategic location of the stalls.

For some, the lack of legitimate jobs can, to a certain extent, justify the business of
illegitimate discs. However in a survey conducted, more intellectuals as well as low income
earners suggests that sel of pirated discs should be penalized. The graph below shows the
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Graph 4.1 -- Question: Should people buying/selling pirated discs be penalized?
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B Both should be penalized
BNo one should be penalized
DOPenalize only the sellers
DOPenalize only the buyers

@ No answer




The Graph 4.1 shows that most of the respondents whd are intellectuals acknowledge
that both the sellers and the buyers of pirated discs should be penalized. Some 33 respondents
however, singled out the sellers as the ones who should receive due sanctions. Among the
reasons cited by those who answered “both should be penalized” are as follows:

Table 4.1 —Reasons cited for “both should be penalized”

[~
It is a crime 9 2
Both are responsible 5
It is not fair to punish only one 3
It is ethical to protect our artists 2
Others 2 \
No answer 20

For those who answered “only sellers should be penalized”, there is a unanimous reason
of which they all deemed that the sellers started the crime. As a matter of fact, in a separate
survey conducted tp-low income earners, most stated that without the sellers no onc will be
enticed to buy pirated discs in the first place.

Of course, this is quite questionable because in the same way, it can be argued that
without the demand for pirated discs, manufacturers will opt not to produce pirated discs since
consumers are not interested in buying the product.

The results of the survey however do not mean that respondents are very much into
protecting the intellectual property rights of artists and talents. In fact, discussions later on will
prove otherwise.

Piracy has been one of the issues recently seen in televisions and newspapers. With the

rumored undertakings by the Optical Media Board in ensuring that the recently concluded Metro



Manila Film Festival will not be attacked by pirates, the problem of piracy has elevated itself at a
certain level that nee ttention.

The intellectual property right of artists and talents is one of the rights stepped upon by
illegal manufacturers and replicators of original discs. There is a general perception that for a law
to become effective and for people to accept it as vital and important to society, they should
believe in what the law espouses. In a survey conducted, most intellectuals and even low income
eamers recognizes the intellectual property rights of artists and talents. The graph below will
show the view of respondents with regards to intellectual property rights of artists and talents.

Graph 4.2 — Question: Do you believe that artist, composers, producers’ works should be

given protection from unfair exploitation by the public?

MW Yes
ONo

96, 96%

Graph 4.2 shows that more respondents believe that artists are entitled to have the

authority to distribute reproduce their own works. This entails, as well, that unfair exploitation of

their works is considered as illegal.

However, as was said a while ago, the results of the survey do not necessarMani that
people choose to stop themselves from buying pirated discs. In a survey conducted, the same
people who answered “yes” to the question of artists’ protection also answered “yes” when asked

if they buy pirated discs. The graph below will illustrate this further.
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Graph 4.3 —Question: Do you buy pirated VCDs and DVDs?

13%

HYes
ONo

87%

This shows that despitc the fact that respondents acknowledged that they believe in
artists’ rights, they still buy pirated discs. In the same casc, while the same respondents agree
that in one way or the other some people engaged in piracy should be penalized, they still
purchase illegitimate discs for personal satisfaction. With this, it can be concluded that
perception is different from actual action. In a nationwide survey conducted by the SWS last

[

2000 and 2002, it has been known that more peQEle think that it is not okay to buy pirated discs.
(-
As was explained by Ms. Jeancttc M. Ureta, survi

y data archivists of the Social Weather Station,
questions like “is it okay to buy pirated discs?” does not mean that people who answered “no” in
actuality do not buy pirated discs.

The same can be applied to the survey conducted for the purpose of this study.
Contradiclior:deay seem to have arisen with the answers of respondents. However, this is the
reality that is happening in our country. For elaboration, two questions from the survey will be
analyzed. The questions that will be taken into study are the following: (a) Do you think piracy is
a crime? (b) Do you buy pirated VCDs and DVDs? The next graph will show the disparity
between the number of people who belicves that piracy is a crime. With this presented, it will be

seen that several contradictions were made.



Graph 4.4 — Question: Do you think piracy is a crime?
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Going back to Graph 4.3, 87% answered that they do buy pirated discs. Given the next
question of whether they believe that piracy is a crime, the some respondents had 83% answered
“yes”. This shows that people consider piracy as illegal but they continue to buy pirated discs.

Table 4.2 will show the reasons for this.

Table 4.2 Reasons for buying pirated discs. /O_
)

Cheaper 85 7
Can be watched repeatedly 55

To have a copy of the film or music recording 38

Missed theatrical release 31

Less time consuming than going to movie houses 25 \

It is a craze nowadays 3 l

Others 9 ]

Tt 7

The topmost reason for buying pirated discs is still practicality. As OMB Head of

Operations Dean Perez stated it is hard to combat the fact that pirated disw tz;lly more

affordable than original on SL.ayOl to mention that discs are jus{ famous for a short peridd of time.

A movie will not be forever&n demand and once a person have already watched the movie vhcc\l
more often than not, that person will not wish to have a quality copy of the film unless it is a

classic or one of his/her favorites. This is one reason why piracy is still rampant in the country.



1
OMB’s Efforts and Activities ( ( .C ' )

In an interview conducted with Mr. Manuel Nuqui, VP-Internal and Administrative
Affairs of the Movie Industry Anti-Piracy Council, Inc, he stated that piracy will not be solved
by catering to the whims of the illegal manufacturers. This was pertaining to the alleged
“ransoming” of the Optical Media Board to ensure that the films of the recently concluded
MMEFF will not be pirated. A sum of Php 25,000 per title was asked by the pirates to guarantee
that no pirated versions of the films will be produced while the movies were still being shown in
theaters. For artists and producers it is uncthical that a member of the industry itself will consider
paying a ransom to these illegal manufacturers.

Chairman of the Optical Media Board Edu (anzano defended the Board with the
justification that it is part of their inlelligenceMmem entails processes that should be
carefully planned 1o make sure that lives of their agents will not be put at risk. He stated that they
are not mere “onlookers.” He added that several arrests were done which included: an owner of a
printing press, the operator of a VCD-bumning center in Cebu, two pirates videotaping screenings
of MMFF entries and selling them to mom-and-pop CD burning operations in Quiapo and two
vendors (Bismarck, 2006).

It is up to the general public which side to believe. However, in this type of
argumentations one thing is apparent. There is lack of coordination between and among
institutions and agencies which should have been united in fighting piracy in the country. As
Head of Operations Dean Perez stated, piracy is a well syndicated crime which involves even
smuggling. And as such, the status of piracy in the country cannot afford anymore bickering

from the agencies which have been tasked 1o promote the rights of intellectual creators in the

Philippines.



It is very important that the Arroyo administration support the campaign of anti-piracy.
However, it does not stop there. A sense of a strong political will should be present to boost the
efforts done by the agencies which are authorized to fight piracy in the country. Pertaining to the
other problems in the country, Senator Richard Gordon urged President Gloria Macapagal-
Arroyo "to seriously show political will in order to end the political crisis in the country". The
problem of piracy is no exception. The people buying, the people selling, the manufacturers,
distributors will all take a step back when they see that the government is serious in its goals of
fighting piracy. However. it can be said that the problem of piracy is not one of the priorities of
the government. Although 20 % share from the Metro Manila Film Festival will be given to the
Optical Media Board for its enforcements activities, Chairperson Edu Manzano admits that this
is not enough.

The prioritizing of the Arroyo government of different issues other than piracy cannot be
put in question. As we know, the country has been experiencing tremendous problems which
include conditions of the poor, education, livelihood and the likes.

Summary

The chapter discussed several reasons why piracy in the Philippines has continued for
decades. Generally, the reasons include the following: limitations within the Optic;l/ﬂledia
Board, politics behind the implementation of OMB’s activities, the problems encountered yvith
the local government units, the condition of poverty in the country, the perception of pcopl/e with
regards to piracy and their recognition of artists’ talents, the own efforts of the Optical Media

Board, and lastly the political will of the Arroyo Administration.



Though, for the most part, poverty is considered the root cause of piracy nowadays. It is
still important to consider that other factors contribute to the problem. By doing this, other things
can be done or can be given attention while still trying to solve the problem of poverty in the
country. So much work is still to be done. And this is acknowledged by Chairperson Edu
Manzano. A decrease of six percent is far from being the solution to the problem as tons and tons
of pirated discs are still being sold at Quiapo and even by vendors from every corner of the

street.
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Conclusion and Rscommcndalious

The Optical Media Board s objectlve;\ of eradicating piracy in the Phlllppmes
definitely encountered many shortcomings and problems. As was discussed in the pervious
chapter, some of these problems 411?(%]2; the domain of the Board. And as such, it would be
very difficult to secure changes. However, the Board itself made several critical mistakes in
fighting the prolonged case of piracy in the country. The researcher therefore concluded that
though some aspects of the reasons why piracy cannot thoroughly be eliminated like poverty and
the non-cooperation of the local government units are beyond the control of the agency, other
factors though should have been given more attention by the Board.

Information Campaign

1t is crucial that people know the pros and cons of piracy. Survey conducted for the
purpose of the study showed that people who buy pirated discs consider piracy as a crime but
still continue to involve themselves in the activity Moreover, 63% of the respondents answered
that they do believe in the objectives of the Board in fighting piracy, but the same 87% of the
respondents buy illegitimate discs. This can be explained by the fact that the specific hazards
caused by piracy are not truly known to people. The general perception of people is that artists
are robbed of their rights to protect their works from unfair exploitation. However, little
emphasis is given to the low income earners working behind the camera. Because of piracy, less
and less films are produced each year, leaving these people out of work.

Another information campaign that should be sustained is the promotion of the Optical
Media Board itself. Although 76% of the respondents in the survey conducted knew of the said

Board, the only activities of the Board they know of are raids and confiscations of pirated discs.
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Because of this, people are left thinkin/ that the government is not seriou%icating piracy
since nothing is actually done L%\%‘é echanical operations of raiding illegal discs. Moreover,
the general public cannot feel the dedication since they know that after consecutive raids,
vendors will continue selling pirated discs.

Furthermore, even the sellers of pirated discs are not aware of the new agency tasked to
solve piracy. In an interview with a vendor, she mentioned the actions of the Video Regulatory
Board headed by Bong Revilla. In her words, “Pag nandyan na ang VRB, tatakbo na kami.” The
Optical Media Board has been operating for more than two years and it should already be known
to the public that it was established to handle the job of the previous Video Regulatory Board.

Again, information dissemination is vital to ensure that the public knows what the agency
is fighting for. And with this information, people will be able to help the government by
disengaging itself from buying these discs considering the detrimental effects this has on the
economy and people from the industry.

Rigid Law Implementation

Republic Act No. 9239 and its Implementing Rules and Regulations authorize the Board
Lo enforce penalties for offenses. However, some of these sanctions are not followed considering
the status of people to be penalized. As was stated in the previous chapter, Head of Operations
Dean Perez admitted that for humanitarian reasons those selling pirated discs are not asked to
pay fines The Board wants to take the illegal manufacturers and producers themselves and these
people are the one they want to penalize.

It is not to say that this action is entirely wrong. Some can justify the deed by saying that
there wasn’t any choice but to engage in this kind of activity since it is the only source of income

of the family. However, if this kind of thinking will be adapted to any syndicate then truly there



will be crimes left and right. It is good that the government thinks of the welfare of the vendors,
however, with this continuing, it shows that the government is not serious in fighting piracy as
leeway is always given to people who are engaging in this kind of business. Another way of
explaining the situation will be to use this kind of thinking with sellers of illegal d;'llgS. The
government clearly disdains the use and the proliferation of illegal drugs as it robs the nation of a
future. Taking the justification that the seller has no other way of generating money aside from
selling illegal drugs, does not mean that he/she will be acquitted from the charges of drug
pushing. The same goes for any poor individual engaging in any illegal activity.

This does not mean that what the Optical Media Board did was wrong. But this is not
justifiable either. If everyone will do the same thing, then no one will be guilty of anything by
just blaming poverty.

In addition, according to Head of Operations Dean Perez, there were illegal
manufacturers who were caught. However, after some time, these people were either acquitted or
have been freed by the agencies that had custody. This is one great problem in the case of piracy.
Reports of “big fishes” are rampant; but ask again in a couple of months and these people mostly
pure blooded Taiwanese citizens have returned to their countries without being convicted of
anything

The public should know that actual cases have been filed and convictions made. This will
help very much in projecting the image that the government is steadfast in its campaign of
stopping piracy.

Furthermore, the Republic Act No. 9239 or the Optical Media Act espoused that the
Board should issue SID or Source Identification Code. However, though not stated explicitly by

the Head of Operations Dean Perez, the Board up to now has not been issuing the said codes.



Rigid law implementation entails that the Board be able to follow and execute the provisions as
these are deemed important by the lawmakers who passed the said law
Change in People’s Perception

This next recommendation is highly related with the process of disseminating
information. The Optical Media Board admits that they cannot do it alone. Head of Operations
Dean Perez explicitly said that people’s initiative is needed. While there is a demand for this
kind of product, manufacturers will produce and provide these discs. The Filipino people after
presented with the advantages and the disadvantages will decide whether a Php 35.00 VCD is
worth the jobs lost due to piracy.
Coordination with Other Agencies

The Optical Media Board should coordinate more with other agencies to further improve
their function For one, the Board admitted that although they would seize thousands and
thousands of discs, the next day the same amount or even more will enter the country from
Malaysia, Indonesia, Vietnam, and Taiwan Having said this, the action done which costs
thousands of pesos became futile as supplies from other countries were able to penetrate the
country Knowing this problem, the Optical Media Board should advance talks with the Bureau
of Customs on how to enhance coordinating procedures which will allow the Board to know
whether supplies of materials and machines for illegal manufacturing are brought in.

It is acknowledged that the Bureau of Customs is an independent entity g ifself.
However, this should not be a hindrance in the Optical Media Board’s work of curtailing piracy.

Talks and arrangements should be employed since both are agents of the government which are

charged to do things for the government



Another instance wherein lack of coordination was apparent sppeared with the bickering
of Leo Martinez, head of the Film Academy and the Chairperson of the Optical Media Board
Edu Manzano. These offices together with the Anti-piracy Council should have been contacting
each other with the current operations of each office They should be helping each other fight
this problem after all they are really the ones affected by the chronic problem of piracy in the
country.

Alternative Jobs

Although this part has often been the cause of serious debates, it is still very important to
cite the problem of lack of alternative jobs as one of the root causes of piracy. Of course, it is
impossible to let the Optical Media Board handle this predicament. And it is understandable
since it is not within their job description to provide alternative jobs for sellers of pirated discs.
One of the vendors in Quiapo told us that if there were other jobs, other livelihood which the
government could provide, she will stop selling pirated discs. In her words “siyempre ayaw din
namin ng ganito, lagi kaming tumatakbo, delikado din naman. "

As long as the problem of poverty and lack of opportunity be addressed by the
government efTiciently it is very difficult to expect people to lean towards morally accepted jobs.
Once families are put in a situation where survival is endangered, people can never be expected
to follow all the laws.

To sum it up, the Optical Media Board has achieved substantial results like taking the
Philippines rom the “Priority Watch List” down to the level of “Watch List.” Considering the
short time it has been operating, the Board did its job. However, a lot of things can still be
improved as was earlier stated. The problem of piracy as seen in areas in Quiapo and Metrowalk

is far from being over Strict observance of intellectual property rights is yet to be realized.



The researcher though does not discredit the reality that several factors have contributed
to the present status of piracy in the country. It is not just the sole failure of the Optical Media
Board as factors like budgetary and manpower considerations, problems encountered with the
local government unit and political will of the Arroyo administration are also present

However, as the study proved, several factors are also lacking or have been overlooked
by the Board to solve the problem or piracy. With programs on information dissemination, rigid
law implementation, change in people’s perception and streamlined administrative procedures, a
better observance of the intellectual property rights and thus the lessening levels of piracy in the

country will be achieved



